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ilt. $T,UEMWfloN
This Court has jurisdiction pursuitnt to ,42 pa, C"S. g _,t24 

which grants the
suprr:me c<lurt jurisdictlon of apperals from orders of the liuperior court.



STATEMENT OF BOTH IHI SggrE-oF REVTEW AtuD THE STANpARD OF

8EV!EW

A claim challengirrg the legality of a:;entence of restitr,rtion is a question of
law. (lom. v. Karth, gg4 A.2d 606 (pa. Super. Ct. 2010). euestions of law are subject
to de novo review by the appetate courts. T'he scope of review is ptenary. rd.

tv.



V. !)RDER IN QUESTION

"Judgment of sentence affirmed. jrurisdiction rellinquished.,,
Menrorandum by Ott, J.

Gantman, p. J, Shogun, J. join in.

slos,eph D. Seletyn, Esq,,,

Prothonotary

Date: 2/20/:L8',

Due to ther length of the Memorarndum opinion, the sarne has been attached
hereto as Appendix A.
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Vf l. $T/\TEMENT OF THE cAsE

A criminal complaint was filed against the Appellant, Joseph petrick, on or
about october 5,201'5, 'charging him with Deceptive Business practices, j.g pa. c.:S.
S  1O7(a)(2) and Theft by Deception, 18 pa. C.S. S 3922(a)(1). Upon the conctusion
of a preliminary hearing held on Jernuar'y' 1,2, 20L6,the chrarges were bound over.
After a non-jury trial, Appellant was found guilty of Thelt b,y Deception and not
guilty of Deceptive Business Practices. Prior tcl the commencement of trial, thr:
comnnonwealth had filed a Motiorr in Limine to preclude the introduction of an,y
evidence regarding his bankruptc)t proceeding. There is nothing in the record
indicating thrat the trial court ever ruled on this motion. The record does indicate
that there were limited questions and minimal elvidence rergarding his bankruptcy.
(N.T., 1,2/1,2/1,6, p. 64-65, 66,74, 18)

The folrowing testimony was proffelred at the bench triar:
Carmen Fazio, the complainant Donna Sabia's son, testified first. He

explained that Appellant was hired tr: do some home improrrement work on a home
ownecl by his mother, Dctnna sabia, located at :99i- Albright A,ve, scranton. (N.T.,
1'2/1'2/1'6, p'6) Mrs. sabia (hereinafter relferred to as homeovrner) and Appellant
entered into a written contract datred April 1_4,201.5 for the work to be done to
commence on Aprir 1,6,2crr5. (conrnronwealth,s Exhibit A; N.T., 1,2/1,2/16, pp.7_ g,

10) rhe contract called f'or new plumbing, new sheet rock iin the living room,
bathroom, kil'chen and to prep the uralls for painlting for a total price of s3,500.00.
(N'T', 1'2/12/1'6, p'9) The parties had discussed Appellant performing additional
work irrvolving painting for approxinrately s700.00 to sg00.00. (N .T., 12/1,2/16, p.



12) 1-he parties entered into a serparate contract for additional work to be done 
'nthe outside of the houst-, for a pricr: of S2,300.Cr0.

Appellant did cornmence lvork on the job, havirrg done some framing for the
firepllace and the ceiling, installing other franring in the kitr:hen and purchasing
materiars f'r the job and transp'rting trrem to the job sitr:. (N.T. r2/12/16,pp. 10,
1'1" 1'!i' 56-57' 58) Despille promises and/or explanations as to why he was unabrre
to imrmediately return tc the job, hr: never did return to ccrmplete the work,. (N.T.,
1'2/1'2:/1'6 p' 19, 21'-24) The recorcj indicates that the total am'unt the homeowner
paid t\ppellant was 56,t00.00, plu:; 5300.00 for perrnits, which the homeowner
claimed Appe'ant never obtained. (N.T., 12/12/16. pp. 1g_19)

Appellant fired for bankruptc'y' on or about August 5, 20115. (N.T., 1,2/i"2/L6,
p' 38) The hromerf,wner acknowledl3ed receipt of notificartion by the bankruptcy
court rcf Appellant's filing and staterJ she was listed as a creditor. (N.T., 1,2/1"2/16,
pp 37-38' 65) However, rleither the homeowner nor her son appeared at the 341
hearing that was herd in December 201,5. (N.T., 1,2/1,2/1,(;, p. 65) There was no
evidence proffererc when the discharge was entered. As noted above, the criminal
complaint wars filed on october 5, 2015, when no return of rnoney was made to the
homeowner.

l\t the r:onclusion oiF the comnronwealth's case, Appellant,s demurrer to the
evidence was denied. (N .1'., 1"2/1.2/j"lj, p. 54)

l\ppellarnt testified. He explainr:d that due to a number of reason s, inter olio,
inabilit'y to olltain helpers/employeers, not being paid for gtherr jobs, theft of his
tools, he was unable to comprete ther work. He e>,rprained that brecause of financial
rcifficulties, her eventuaily r'rad to fire for bankruptcy. (N .T., 1,2!/1,2:/16, pp. 62-63,641



He fr"rrther testif ied that due to his financial difficulties, money from one job would
be nroved to another untir he got trlaid fnom that other job. (fr.T., 1,2/12/1,6, p. 63)

Apperllant testified that hr: filed prose for chapter 7 bankruptcy in Augu:st
201-5. (N'T.,, 12/'-L2/16, ?tp. 64,7,4) He exprained that he and ,,his famiry,, fired for
bankruptcy' (N'T', 1'2/1'2/1,5, pp' 64-65) Howeverr, there wilS r-ro further information
or identification of exactly what names were listed a:; debtors on the filing.
Appellant i'itiall'/ listed Fazio in his Bankruptcy petition as a creditor because he
was the contact individual and he considered him the generar contractor. He rater
amended his Bankruptcr,r Petitiorr l-o include Mrrs. Sabia, Mr. Fazio,s mother, tht:
actual homeowner, as a creditor. (N.T., 1,2/1,2/16, rlp. 64_65) Apperant,:;
bankruptcy was completed and the homeowner's debt was discharged. (N.T.,
1'2/1'2/1'6, p'66) l-le stated that her believeld that while he was i' bankruptcy he was;
not allowed to make payment to lthr: homeownerr. ld.

Upon conclusion of the bench trial, Appellant was found guilty of theft by
deception arrd found not guilty of dr:ceptive business practices;. He was sentenced
on March 8" 201'7 to 3 to 1-8 rnonths incarceration anrJ was ordered to pay
restitution c,f s6,700.00 to the homeowner at a rate of s100.00 a month
comml3ncing 30 days after he is relerased I'rom perrole. (N.T., serntencin g,3/g/r7, p.
11)

r\t sentencing, Appr:llant atternptecl to explain that he lrras only attempting
to follc'w the bankruptcy laws. He inl'ormed the court that he was not trying to get
out of paying the homeo\ /ner and thought that the homeorvner would file a claim
in banl<ruptcrl court. (N.T., sentencin g, 3/g/17, p. g) counser for Appelant at
sentenr:ing represented to the corurt that there was no objection to restitution.
(N.T., Sentenc,in g,3lgltl, p.2)



Appellant did not fife post-triaf motions, but did fire a Motion f,r
Rer:onsideration of sentencer which was denied. A timely appeal to the superior
Court followed' The Appellant filed a concise Statement of Matters comprained .f
on Appeal on May 1'r,2017. The trial court filed its opinion pursuant to pa.R.A.p.
192:5(a) on June 2' 2017' The superi.r court affirmed the judgement of the trierl
courl[ by Memorandum filed on February 20,20Lg.

Appellant filed a Petition for All<lwance of Appeal which was granted o'
August 29' 2018 on the limited issue of whether the courts berow had the authoritll
to direct payment of restituti,ctl vr1'',i.hr obligation had been previously dischargecl
in Appellant's bankruptcy.



vlll'w@

Appellant asserts that the trialcourt committed an error of law and irnposed
an illegal sentence when it ordered that he pay restitution of the full amount paid
to him by the homeowner which debt had been previously discharged in
bankruptcy' Although his claim of arr illegal sentence was not raised in the trierl
court at sentencing, in his Motion for fleconsideration, or in his concise statement.,
he submits that a claim of an iilegar sentence can never be waived.e!!."rq,_Jarqbs,
9001r.2d 368,374 (pa. Super. Ct. 2006;) (en banc).

18 Pa. c.s. $ 1106(c)(1)(i), re-written in 1995, provides that: ,,(1) The court
shall order full restitution: (i) Regardless of the current financial resources of the:

defelrrdant, so as to provide tl"re victim with the fullest compensation for the loss.,,,

18 Pa. c.s.A. 5 1106(cx1)(ill. (emphasis suppried) Rery,ing on pre-1995 cds€r

interplretations and despite significant post-1995's changes, recent appellate
court:; have ignored the statute's current mandatory compensatory purpose. This

chara'cterization of the current restitution statute as rehabilitative fails to consider

its nrarndatory language and tl're fact that consideration of a defendant,s ability to
pay retstitution is no longer necessary. In light of the compensatory purpose of 1g

Pa' C"lS' 5 1106, Appellant asserrts that the imposition of restitution in the amount
of a 

'Cr:bt 
previously dischargerJ in Appellant's bankruptcy is in violation of Section

362(a)(6) of the Bankruptcy Code. 11 U S.C. $362(aX6)

Kellv v' Robinson ,479 U.S. 36, (1986), is clearly distinguishable from the facts

and the restitution statute presented for this Court's corrsideration for several

reasorls' The Appellant filed for bankruptcy well before the criminal charges were

filed and his debt was discharged prior t<l the restitution order. The restitution is



for the benefit of the homeowner and, once coller:ted, wif l be paid to her. Appellant
contends that it is an attenrpt to collect a debt through the criminal process which
had been discharged' llut more significantly, :since the pennsylvania restitution
statute is compensatory rather than rehabilit;ative, and since the connecticut
statute was found in Kelly to be rehabilitative, l\ppellant asserts that the tsuperior
Court's reliance on Kellv was inr error.

It has been repeerteclly held that the Barrkruptcy code will not permit thr:
state to use criminal prosecution for the solel purpose of collecting a debt
dischargeable in bankruptcy, or to use law enforcement as a collection agency.
JohnsQ_0J.$!_dlqy, t-6 B,R. :21_1, 2r2 (Bankr. M.Dr. Fla. 1981). The imposition of the:

restitution by the trial cottrt runs an end gan.'re around the provisions of ther

Bankruptcy Code's protr3ction afforded to debr:ors from the collection c,f debts;

which have been discharged. The homeowrrer was notified of App,ellant,s;

bankruptcy filing but failed to avail herself of the process for pursuing her claim.
-fhe 

restitution orderconstituted an illegalsentence since it is an attempttc, collect
il debt whiclr has been di:;charg,ed in bankruptcy through the criminal process.

Appellant asserts that com. v. shotwell ,717 A.2d 1039 (pa. super. ct. lggs)
is not binding on this Court since it is a decisiorr from an intermediate appellate

court and since it erroneoLlsly applied Kellv, a rrehabilitative restitution statute
clecision. Perrnsylvania is cornp€rnsatory restituticln statute. As such, the debt was

clischanged under the Barrkrurptcy Code.

Finally, Appellant urges, as suggested by ,4mici, that the court adopt and

apply a multi-factor test to erraluate the use of res;tiitution ordered in state cniminal

p'roceedings vis-d-vrs the Bankruptcy Code's discharge provisions. lf this test is

adopted, Appellant belie'ves thert it would then br: appropriate for this Court to

l0



remand the present case for development of the rerr:vant facts for the application
of this test.

lt



agGt{yl!:Nr

A. WHETHER THE TRIAL COUFiT COMN/IITTED AI\| ERROR OF LAW AND
IMPOSED A,N ILLEGAL SENTENCE WHEN I'T ORDERED RESTITUTION TO THE
HOMEOWNER SINCE THE DEBT HAD BEHN DISCI.IARGED IN APPELLANT'S

BANKRUPTCY.

7. lllegal S€ntenc€ lssu,e is Not Woived

Appellant asserts that the trial r:ourt corrmitted an error of law and imposed
an illegal senrtence when it ordererl th;rt her pay restiturtion in the full amount to
the homeowner' Although his clairn of an illergal sentence was neither objected
to at sentencing nor raised in his nrotion fclr reconsidelration of sentence nor in
his concise statement, Appellant submits tlrat a claim of an illegal sentence can

never be waived. see, com. v. wallace, 5:f3 A.2d 1c151 (pa. super. ct. 1gg7)
(sentences breyepfl the power of tlre court to impose are illegal sentences as a
matter of laur); com' v. lsabell ,467 A.zd 1.281' (Pa. 1983) (claim that sentence is

beyond the court's powercan be raisecl forthefirsttirne on appeal).,,An illegal

sentence can never be waived and may be rerviewed suo sponte by this Court.,,

Jacobs, 900 A'2d at374. A penalty or sanctionr that the State imposes solely as a

means to collect a debt for a pecuniiary iloss can be discharged in the bankruptcy
process-and once it is discharged, a state trial court cannot order that a

defendant pay that debt in the fornr of restiturtion. 11 tJ.s.c. s 523 (a)(z).

As part of his sentence, the trial court ordlered Apprellant to pay restitution
in the full anrount the homeowner claimed, despite the fact this debt was
previously discharged in his bankruptcy. As such, Appellant assert that the trial

tx.
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coLlrt did not have the authority to order restitution to the homeowner, since
this; debt herd been dischargerd in his bankruptcy prircr to the filing of criminal
proceedings; and prior to the restitution order. consequently, Appellant asserts
that the restitution order was an iilegar sentence.

l\lthough Appellant's trial counsel stated at sentencing that there was no
objection to restitution, this s;tatenrent does not change the fact that the trial
cout't imposed an illegal sentence sinrce sentences kreyond the power of the
court to impose are illegal sentences as a matter of law. lsabell, 476 A.2d at
1,29".r.

2' Balancing a stote's Poliice and Regulatory powers Against the federat
Bankruptcy code p'ermitting Discharge of certain Debts

This court is confronted with the balancing of the interests of a state,s police
powr3r to prcrtect its citizens by pros;ecuting and punishing individuals who are

founcl guilty of a crime against the protection afforded by the federal
Bankruptcy Code which allows a debtor a fresh start through the discharge of
preexisting debts. As observed in urutegl states v. Kras. 40g u.s. 434,457 (1.973),

the intention of the bankruptcy'dischrar6Je is to excuse an insolvent debt or ,,f rom
the weight of oppressive indelctedn€ss;, and permit him to start afresh

(quoting williams v. U.s. Fid. & ciu:rr. co. , 236 U.lS. 54g, 554-55 (1g15)).

Furthr:rmore, as recognized by'the rsupreme court alrnost 75 years ago,,This
purpose of the act has been agilin and again emphasized by the courts as being

of pulblic as wr:ll as private interest, in tl"rat it gives to the honest but unfortunate
debtor who surrenders for distribution the property which he owns at the time

r3



of bankruptcy, a new opportunity in life and a clear field for future effort,
unhampered by the pressure and discouragement of pre-existing debt,,. Local
Loa!Ns-.-y.HunL 292 u.s. 234,2t14 (1934). The ability to discharge a debt is,
holtrever' not unhampered' Ther LJnited states Bankruptcy code (Bankruptcy
cocle) sets forth certain prote,ction:s vrhich support a state,s porice powers.

-l.he 
Bankruptcy code provides that a debt is non-dischargeabte to the extent

it is; "for a fine, penarty, or forfeiture payabre to and for the benefit of a
governmental unit, and is no;t for cornpensation of actual pecuniary loss.,, Lj,
u'S'c' 5 523(aX7)' consequently, a fine payable to and for the benefit of a State
(e'9"' to serve a rehabilitative purpose of the state) is non-dischargeable.
Holvever, a penalty or sanction that the State imposes solely as a means to
collelct a debt for a pecuniary loss can kle discharged in the bankruptcy process-
and once it is discharged, a state trial court cannot order that a defendant pay
that rJebt in the form of restitution. 11 U.S.C. S 523(a){7).

Allpellant argues that the t'"n,15'ylvdnia restitution statute at issue is purely
compensatory and serves no rr:habillitative purpose. Thus, he contends the trial
court was without the legal authority to order that he pay restitution to the
hom'erowner in the amount of s6,2ct0.00, which sum had been previousry

dischriarged in his bankruptcy.

Restitution is mandated b'y statute in Pennsylvania, as set forth in two
separate statutory provisions. Tfre selntencing Code, 42 pa. c.s. s 9721,(c),

provides:

(a) Mandatory Restitution. - In addition to the alternatives set forth in
subsection (a) of this :;ection the court shall order the defendant to
compensate the victim of hi:s criminal conduct for the damages or
injury that he sustained.

14



'l'he crinres code also includers mandatory restitution sections. section
110b(cX1)(i) of the Crimes Code, pro'ides that:

(1) The crcurt shall order furll rr:stitution:
(i) Regardless of the current financiol resources of the defendont, so
as to provide the vicltim with the fullest compensation for the loss. The
court shall not reduce a relstitution awarcl by any amount that the
victim has received f'rom the Crime Victim's Compensation Board or
other governmental agenr:y but shall order the defendant to pay any
restitution ordered for loss previously compensated by the board to
he Crime Victim's Compenrsation Fund or other designated account
when the claim involves a go"/ernment agency in addition to or in place
of the board' The court sl'rall not reduce a rerstitution award by any
amount that the victim has received from an insurance company but
shall order the defendant to pay any restitution ordered for loss
previously compensiated by an insurance cornpany to the insurance

company.
1-8 Par. C.S. S 1106(c)(1)(i)(emphasis added).

ln l-995,,Section 1106 was rewritten. Prior to the 1995 revisions, when
imp0sing a re'stitution order, the sentencing court was required to consider a

deferrdant's ability to pay the restitullion imposed. See, Com. v. Runio n,662 A.2d

617 t(Pa. 1995); com. v. Valen!, 46:i A,.2d 1.127 (pa. super. Ct. 19g3); Com. v.

Woogf, 446 A,,2d 948 (pa. Super. Ct. t9B2).

Bv requiring a court to consider a defendant's financial resources and his

ability to pay, restitution served as an r:lement of rehabilitation by',impressing

upon the offelnder the loss he has caused and his responsibility to repair that
loss ars far as iit is possible to d' 5s." com. v. Fuqua , 4ol A.2d 24,26 (pa. super.

Ct. 1ljr79)(citation omitted). As noted in Fuqua, ,,lf the amount of restitution

imposed exceeds the defendant's ability to pay, the rehabilitative purpose of
the order is disserved, especially wherr: the restitution payment is a condition

I5



probati.n, for in such a case the defendant is tord that he r;viil not be
tmprisclned only if he somehow satisfies a condition he cannot hope to satisfy.
Indeed' this; was key to reherbilitation, as a "concern that the victim be 1'ully
comperrsaterd shourd not 

'vers,hadow 
its primary duty to prclmote the

rehabilitatio,n of the defendant,' rd. consequentry, where ,,the armount of
restitution imposed exceecls the defendant's; ability to pay, the rehabilitative
purpose of the order is dissr:rr,red." ld.

Relying on pre-1-995 case irtterpretation:s and despite significant p.st-1995,s
change:;, recent appellate courts have ignored the statute,s nrandatory
compensatory purpose. Ther characterization of the current restitution statrute
as rehabilitative fails to consider its manrJatory language and the fact t6at
considet"ation of a defendant':; ability to pa'y rrestitution is no longer necessary.

ln ccry1r. Veon, j-50 r,.3d 4:\s, 466-117 (pa . zcr1,6), this court recentry
commertterd that "the well-establis;hed principle Iis] 'that the primar), purpose
of restitr'rtron is rehabilitation of tl're offen der."' To support its conclusion tfrat
restituti<ln in Pennsylvania is rehabilitative, the Veorl court relied upon and
quoted Com' v' Runion, 66'2 A.2c) 617. Apprellant rr:spectfully subrnits thrat

Runion vvas decided in a differr:nt time, oner in which restitution undelr sceti'n
1106 cou ld orrly be imposed in "the amount t,hat the offender can afforcl to pa1r.,,

Runion, 662 A"2d at 619' Appellant :;ubmits that the Ve,cn court inappr,opriaterly
relied otl Runion when de:;cribinlg the Pernnrsylvania restitution statute ,as

rehabilit;rtive' Appellant maint;ains that in Fennsylvania, restitution no long.r
serves the rehabilitative purP,cse that it crnce did. riather, restitutrron now
focuses on compensating victims for their loss. Apprellant asserts lthat tl-re
imposition of mandatory restitution in the fr-rll armount of the victim,s clamages

of

l6



without consideration of a derfendant's financial ability is clearly compensatory
arld serves no rehabilitative pur;loses. He submits that this Court has never
acldres:;ed whether the post-1995; statute remains rehabilitative. Rather, as in
Vero4, the court had simply looked back to the prre-1995 cases and repeated
their firrding that Pennsylvanier stallute was rehabilitative, which at the time, was
correct.

In tlre present matter, thre trial court, as part of its sentence, ordered
Appellant to pay restitution in the exact amount the homeowner belierved that
thtr 'Appellant owed her. In liglrt of the compensatclry purpose of section 1.1,06,

Appr:llant asserts that this is in violation of both the Bankruptcy code and the
cas;e lalt'which has addressed the interpretation of section 362(a)(6),s provision
that a pr3nalty or sanction that the State imposes srclely as a means to collect a

dellt for a pecuniary loss can be discharged in the bankruptcy proc€rss-and

on(:e it i:; discharged, a state trial court cannot order that a defendant pay that
debt in the form of restitution. As such, Appellant argues trial court violated this
prohibition. He maintains that restitution order constituted an illegal sentence

ancl s;hotrld, therefore, be vacated.

3. K,ellv v. Robinson

In liglrt of the compensatory nature of the Pennsylvania statute, Appellant

submrits 1-hat the Superior Court reliance on Kellv, 479 LJ.S. 36 was in error.

lclly involved a Connecticut welfare cheat, Carolyn Robinson, w6o pled

guilty to larceny. ld. at 38. The Connecticut Superior Court ordered her to pay

restituticn to the state's probation office in the drflount of welfare benerfits she

wronlgfully received, the sum of :;9,932.95. ld. Robinson filed a Chiapter 7
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bankruptcy petition three months later. ld. at 39. when the probation office
informed Robinson that it considerr:d the restitution obligation to have survived
her bankruptcy discharge, shel filecl a ds6lsr6tory judgment action to determine
whether 11 u's'c' S 523(aX7) rendererd the restitution non-dischargeable. ld. at
39-40.

l\ppellant contends that Kelly' is not controlling. First, Appellant points out
that Kellv involved the filirrg of' bankruptcy after the state court order
restitution, ;r post-judgement filing. In the matter sub judice, Appellant filed his

banl<ruptcy rnonths before he wa:; crinrinally charged, before any conviction was
enterred, and before any restitution wits ordered.

l\lext, Kelly involved restitution tcr the state for welfare fraud. Here, the
restitution is for the benefit o1'the homeowner and once collected will be paid

to her' lt is atr attempt to collect a debt through the criminal process which had
been discharlged.

Finally, and more significantly, llelly involved a Connecticut statute which
was found to be rehabilitativer.l icllly recognized that both congress and the
federal court:; have acknowledged tl^rat a state's interest in enforcing its criminal
statutes through the criminal justice system must remain free from federal
interference. ld. at 49. After reviewing the Connecticut restitution statute in

quesllion, the Kellv court concluderd that it was rehabilitative rather than

compensatony. ld. At 53.

rConnecticr:t Gen Stat. S 53a-30 (1985) sets out the conditions a trial court may impose on a sentence ofprobation' clause 4 ol'that section authorizes a condition that the defendant "make restitution of thefruits of his offense or make restitution, in arr amount he can afford to pay or provider in a suitable
manner' for the loss or damage caused there'by and thr: court may fix the amount thereof and the manner
OT [rerl6rm ]nce."

18



As argued, the Pennsylvania statute at i:ssue is cleerrly compensato,ry and not
rehabilitative' Appeilant asserts that the rcjly is, therefore, inappricabre. The
Supericrr cor"rrt erred when it erpplied Kellv to tlhe restitution sentence iimplicated
here.

4' use of criminal prosecution for the sore purpose of coilectingT a Debt

Dischorgeable in Bankruptcy

Alth<lugh federal courts g;enerally abstain f rom interfering with state criminal
matter, sere, In re Thompsotn, 41'8 F.3d 362 (3d cir. 2rJ05), Appellant contends
that considerration of the prJrpose behinrd a state's restitution s;tatute is
significant, relevant and apprlicable. "lt is 'well established that the
Bankruptcy Court will not perrnit the State to use crirninal prosecuti'n for the
sole purpose of collecting a debt dischargeable in bankruptcy, or t61 use law
enforcernernt as a collection agenc!'. "Johnson, l_6 B.R. at 212.

11 U. S C. 5362(aX6) provides:

(a) Exceptas provided in:;ulcsection (b) of tlris secticn, a petition filed under
section 3O1,302, on 303 c,f this title, or an application filed urrder
section 5(aX3) of tfre SecLrrities Investor Protr:ction Act of 1.970,
operrates as a stay, uOO,'.,:ll. to all entities, of_

(6) any act to collect, assess, or recover a claim against the
debtor that arose brefore the commencement of the case under
this title...

As noted in Johnson:

To prc>tect a debtorfrom criminial prosecution is one thing and to protect a
debtor from the collection of a dischargeable debt is another. While this
Court is saltisfied that it wr:uld be improvident to interfere with the criminal
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prol;ecution by the Statel, it is equally satisfied that neither the stateAttorney nor his deputir:s shall be permitlled to use the criminal process to
compel the Debtor to make restitution, Accordingly, they shoirld not beperrnitted, in the everrt the Debtor is found guilty, to reconnmend or
request that the Court clrcler a restitutiron either as part of the serntencel oras a condition to probation, and the Defendant, [creditor] sh;ll not beperrnitted to benefit by tl"re criminal prosr:cution and collect or recover its
clainr, which is an act expr,essly'covered by,the Barrkruptcy code and clearly
within the protective provisions of the automatic stay, S 362(a)(6) [11 U.:;.C.

5 362 (e X6)1.
Johnsorr, t6 B.R. at 212.

tn rc_8e&llbo-ugh,37 B.R.3B3i (Bankr. c.D. il1. i.984), the bankruptcy court was

asked to t:nioin a state criminal prosecution against the debtor for passing

worthless c:hecks. ln its review, the biankruptcy court first addressed whether the
state criminal action conflicterJ'rvith the Bankruptcy c<lde. After revierwing the
conflict between the state statute anrJ j_1 U.S.(:. {i 52a(aX2), the court focused on

the possibility of restitution in the state statutr:. lJpon a review of the record, the
court noteC that the claimant/creditor had received adequate notice of the
debtor's btrnkruptcy petition and herd time 1to file prqof of claim and to file
objections to discharge. He did not do so. The debttor was ,discharged in bankruptcy

including the claimant/creditor's debt. Subsequent to this discharge, the

claimant/creditor contacted the Sitate's Attorney of Maccupin County t' request

the Sterte to file criminal charges agains;t the debtor. A preliminary hearing was herld

after urhich the charges were bound over. Thereafter, the clebtor filed for lrrjunctive

Relief and il Petition for Contenrpt in bankruptr:y court. The bankruptcy courrt

conducted ttn extensive review o1'the case law, noting tlrat the issue pirts strorrg

policy r:onsirJeration against each other: the penvarsive philosophy and jurisdiction

of the Bankruptcy Code buttress;ed by the Suprernacy Clause against the r:oncepts
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of comity;lnd federalism and ther philosophy that federal courts are loath to enjoin
a state cotrrt criminal proceedinl3. Thre court concluded that the claimant/creditor
was r3njoirred from requestin{l or receiving;rny,portion of his claim which,was
dischargecl in bankruptcy through thel criminal action. The court dectinecl to en;ioin
the criminll prosecution since there was no s;uggestion that the state,:; Attorney
initiated or proceeded the criminal g:rosecution in bad faith, but found that the
State's Attorney was precluded fronr recomrnending to the State Court that the
debtor pay restitution as a partt of the sentence or as a condition of proSation. ld.
at 3Bl/' In cloing so, the Eedenbraugh court revieured the line of cases in rruhich this
issue has been raised. Specificall\r, the court fourrd the arralysis in ln re l_lolder,26
B'R' 789 (Elankr. M.D. Tenn. 1982) and Johnsel, dnd lnr re Barnett, t-5 B.R. 5;04

(Bankr. D. llan. 1981) relevant.

In lnrc_Be[gl!, 15 B.R. 5i0,1, the bankruptcy court noted that:

The r:reditor cannot request rr:stitution or direct the county atl.orney to
requrlst it, and the county attorney citnnot recommend it. Thre federal
Bankruptcy Code, by virtue of the Constitution Supremacy Clause, I'orbids it,
and this Court can and r,nrill enjoin any such reque:;ts or recommendatiorrs.
Though this Court cannot r:njoin a... state court from ordering restitution
be'cattse a bankruptcy court doe:; not have the injunr:tive power against othrer
court, 28 U.S.C.A. 5 r+g:L (West), the federal law nevertheless protects; a
debtor from having to involuntary satisfy a rJischarg;ed debt.

In re Barnett, L5 B.R. 504.

As the bankruptcy court in r:ourt observed in Johnsq4., 16 B.R. 21i.:

Thertl ls no doubt that tfre filing of a pr:tition in bankruptcy rJoes not
immunize a debtor from crinrinal prosecuticln. lt is w,ell established, however,
that the Bankruptcy Cour[, will not permit the state to use criminal
;lrosecution for the sole purpose of collecting a debt discharg;eable in
bankruptcy, or to use law enforcement as a collection agency.
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{qhn!;c,n, i 6 B. R. at 21"2.

Evert though the above-citerc authoritir:s ariser out of proceedings in
bankruptc'1 court, Appellant asserts that they, nonetheless, are applicable to the
matte:r herein' Appellant recogni:zes that the record below was not fully developed
as to tl"re timing of Appellant's filingfr:r bankruptcy, that, is whether he was aware
of pencling criminal charges prior to his filing. Ther record is, nonetheless, clear that
he filerd for bankruptcy over a ffic,nth prior to the filing of the criminal charges.

llext, as the record indicaters, the homeowner was notified of the Appellant,s
bankru;ctcy', but failed to avail herself of the protection afforded to creditors by tlhe

Bankruptcy Code. Sections 501,502,523 of the code sets for the process for
credit,rrs tc protect their debts. j,I U.S.C. SS 50j., 502, 523. Upon receiving

notification of Appellant's bankruptc'y, the homeowner could have filed a claim

asserting the amount she claim ovved and could have objected to or challelnged the
Appellarnt's request for discharge of her debt. She did neither. Rather than pursuing

throuS;h the bankruptcy process the collection of the debt she clairned tfrat
Appellarrt owed, the homeowner chose to pursue him crirninally.

5. Commqnwealth v. Shotwelt

,Appellant asserts that the Sr.rperior Court,s rjecision in lq[-J'-SXo!well,7!7
A'2d 1039 is not controlling since it is a decision from an intermediate appellate

court. Nlorerover, Appellant submits that the Shotwell court misunderstood arrd

misapprlied (ellv for reasons argued onte. Appellant contends that the Superior

Court's reli;rnce on lhotwell was in error and should not be considered by tl-ris

Court.
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6. Adoption ctf a Mutti_Factor Test

Finally, hppellant urges, as sufJgested by Amici, that the court adopt and
etpply a multi-factor test to evaluate the use of restitution ordered in state criminal
proceedings' Appellant is cognizarnt ofthe difficulties this court is confronted with
vrrhen Lralancing; of the interests of a state's police power to protect its citizens by
prosecuting ancl punishing indivitJuals wl"ro are found guilty of a crime, against the
pnotection afforded by the federal Bankrruptcy code which allows a debtor a fresh
start through tfre discharge of preexi:;ting debts. Amici's proposed five-part test,
Appellant belie'ves, would insure that, ias has occurred in the present matter,
creditors do not improperly pursue crirninal charges against debtors to avoid their
d'ebts from being discharged. l\4ore<lver, it would address the attempt by a

criminallly charged individual to avoid ther imposition of a restitution sentence. As

proposed by Amici the following querstions should be addressed prior to the
intposition of a restitution sentencer "li1) whether the statute, rule, or judgment

intposing the res;titution obligation is cclmpensatory or rehabilitative in natu re, (2)

whetherthe proceeding resulting in ther inrposition of the restitution obligation was

initiated at the request of private crerJitors of thel debtor, (3) whether the

prosecutor's office conducted an independent inve:stigation into the criminal

charges, (a) whether the proceeding resulting in the irnposition of the restitution
obligation was commenced after the clebtor received a discharge in bankruptcy,

and (5) 'whether the beneficiaries of tllre restitution obligation had notice of the

debtor's bankruptcy proceeding and an opportunity to assert their claims in the

bankruptcy courl; and object to the discharge of their claims.,,
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lln the present case, the record is not sufficient to address all of these
questions' Appellant urges this court to adopt this this multi factor test and to
remanr3l his case to the trial court for the proper develclpment of the facts of his
case in order tcr apply this test.
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x._eglEcLUStON

[:or these reasons, the Appellant respectfully request that the restitution
order of the lower court be vacated and to remand the case to the lower court for
crlrrection of etn illegal sentence, or irr the alterniative, to adopt the Amici,s
proposeld five-part test and rernand tl^re matter to the trial court for further
testimony in orrjer to apply this test in light of the facts and circumstances of this
c,ase.

sLDovwwM. Ddl(fu
Donna M. De Vita, ESeUIRE
ATTORN E'/ FOR APPE LLANT
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xr. (.E8MI!AIE ()F sERVtcr:

No\V this L0th day of December, 201,8,l, Donna M. De Vita Esquirer, Attorney
for the Appellant do hereby certify that I serv'erd the Brief for Appellant upon the
following Individuars by U.s. First crass Mail, p'stage prepaid:

Mark Powr:ll, District AttorneyT,Lisa Swift, ADA.
Lackawanna County District Attorney,,s Office
200 North Washington Avenue
Scranton, F,A 18503

sLD-owlLDd/ttw
Donna M. De \/ita, Esq.
ATTORNEY FOR APPELLANT
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NCIII{.PIRECIDENTIAL DECISION . S;EE SUIPE:RIOR COURT I.O.p. 65.32

IN'I_HE SIJPERIOR COL/RT ()F
PENII\I:SYLVAI!II\

CONIl\4rC)IIIWI:A LTH OF pEN NSyLVAt{rA

\l ,

JOS EPII PETRICK

Appellant Nlo. 619 MDA 2017

Apprs6l from the Judgment of !ienr:ence rr4arcr-r B, 20L7
In r-he court of common prr:ars of Lackawann;l county
Crirninal Division at No(s): ct,-35-cR-00oiJ06B-20r.6

BEFORE:: GANTMAA,, P.J., SHOGAN, -J., and CTT, .J.

MEIVIIfF;IAITIDUi\4 BY OTT, J.: FILED FEBRUAR\' :ZO, 2018

Jos€Ph Petrick appeals from the judgm<:nt of sentence irnposed Nlarch

8,2a1 z, in the Lack,awanna County Court of rlommon pleas. l'he trial coUft

sentenr:erl Petrick to a term of three to 1B rnonl:hs'imprisonment,, and directed

him to pa'1 $6,700'00 in restitution, follorrving his non-jury conv,ictiorr of theft

by deceprl:ii:n.r on ;rppeal, petrick challenges the :sufficiency of th,: evidence

suppottrnq his convirCtion, as well as; thr: legaliiy,and discretionrlry aspects of

his senterrce. F<lr the reasons belo'nrr, we affirnr.

-l"he f'act:; underlying Petrick's corrviction were sui'nrnarized bv the triat

cclurt as; fr:llows:

Thr3se charges arose on A,pril l4,,lCr1S, when Ipetrick]
enter"ed rn[o a contract with Donrra liabi;r to perrforrn remodeling

I See I i:l F'ii.C.S. 5 3922(a)(1).
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vv.rk on her home in Scranton. -[he contract providecr thert inexchange: for $3500, [petrick] woLtld trarne and sheet rock thel'<itchen, bathroom and riving room, and rower the kitchen cr:iring.l-he contract arso provided that thr: wor.k,,vourd start on l\prir 16,.10:15, anrr wourd rast 5 to 7 days. Nls;. S:rbia guuu Ipetrick.l a cr-reckfor gLTso as a deposit and ,a check rci s;:00 to obtain perrrnitsfronr the.]ry._[petrick] began sorTle of the work on the l-rorne onItpril 1{}, 20rs, and on that date, Ms. serbia giar,rr: him anotherchr:ck f'r $1750,. Ipetrick] c.rsheld r:acrr of these checks. f,ronnaSiabia's :lon, Carmen Fazis,t2) arlso purcl^ras;ed a :;aw forap1:roximately $600 for Ipetrick] irn e>rchange 1.or a contr;rct topetform painting in the home, oLt tne rainting,n,as nev€)r dc)ne,
flPetrick] returned to the horne on Aprir 19 and performe:d moreuto:k:. FJe also entered into another conl:rar:t with lnlr. Fazir: to put
sidrrrg on the erxterior of the home ernd sl.ated ilrat lhe coul<J obtainthe siding materials for g230Cr. trlr. Fazio paid IF,etrick] g2300 incaslr to purchase_ the siding, but the sidinq was not puri:hased.
Af'tt:r April 19, 201,s, fpetrick] never returneo arrd did no morework on the. home, reaving the interior of the vicitm,s home anuncomplel:ed construction project. He als;o nev€:r obtair-recl thereqLrrred permits, and never returned thr: sarw that Mr. Fazropurclrasr:d for rrim. Mr. Fazio cailed and t3xted Ipe:trick] num€]rous
tirn,.:s in Aprir iand May of 2015. At firsr, fF,etrick] s;tated th;rt hencretjed to hirer herp and was worki'g on ernother job but w,ourd
re:turn to finish the work. He agrr:e:cl to return o^ tr4ay 2-2,2a.15,but rjid not. on May 26,2015, he textecl Mr. Filzio and stated he
\/vot-rld n<lt be able to complete the job al'ter all, but would refund
$491t0 tr-r therrr within the week. l-le neven reriunded any ofthe
fun<lsl pa id.

l-rial rlourt opinion, 6/2/2017, at 1-2, In AutTus;t ot 2or.5, petrick fired for

chapter 7 brankruptcyr, and listed both sabia anC Fazio as creditors. Siee N,T.,

12/12/20--€i, at 64-6':5,74. The banl<ruptr:y has since ber:n discfrargr:d. See

id. at 65i.

2 Althor.iqh Sabia
the house vr,'here

owned the propertyr 6no s;ignr:d the ccrrtract, Frazio rived atthe'r'lork was being done.
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l[n Octtlber o1'2015, Petrick was; r:harged with il-rr:ft by decelption and

decerptiive bu:;iness practices.3 He welived his right l.o a jury trial, and, on

Dect:rnbrlr r:a,201-6, the court found him lluilty of one count of theft by

deception, arrd not guilty of deceptive lbus;ine:;s practice:;. on lularch B, 2017,

Petrick tv,as :s;entenced to a standard range term otl' three t,o 1B months,

i,mpri:;onmeni:, and rJirected to pay restitut,ion in t.he anrount of $0,700.00. He

filed a motior, for reconsideration o1'sentence, which the trial court,Cenir:d on

Marcl-r ?-1 , 201i' . Tl-ris timely appeal follovrred. +

F'etrick':; first two issues challen13e tfre sufficiency of th e evidence

supportirtq his conviction,s Our revie',v o'' er suffiiciency clainr is well-

establir;h:,J:

"\A/hethr:r sufficient evidence exrists to support the verrJict is a
que:s;tion of larru; our standard of review is de novcl and our s;c()pe
o1" r'evierru is plena ry." commonurealth v. fejad,z, lo7 A.3d 7gB,
7911 (Pa. !iuper.2015), appeal deni<=d, __ pa. ,-_._.,119 A,3cl -l5L
(;1015) rlcrtation omitted). "when revievrinq the :,;ufficienc,y c,f the
errirjencrl, this; court is tasked witir determininq whefirer the:
et/irltlncr:: iit trial, and all reasonab,ler lnferences de:rived theref'rom,
are sufficient to establish all elements of the offense br:yond ;r
rr=rasrlnatlle doubt when viewed in the liqlht most favorable to the
cr)rnmorr'wealth [.]" commctnw,ealth v. Hane,y, _ pa. ___,
1:11 A.3d 24, 33 (2015) (citation ornitte:d). "l-he evidence need

3 see 1,3 Pa.C.S. 5 a.rc7G)Q).

4 Althougn the record does not reflect ianr orde r from the trial court direr:ting
Petrick to f ile a concise statement of'errors; conrplained of on dpF,€al, petrick,s
counsel filed er Pa.R.A.P. 1925(b) concise stat,ement on lvlay LL, Zol7, afler
requestinr;, ancl being granted, an extension ol'time.

s We will addres:s Petrick's first two r:lairn:; toqerther.
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nct pr€)clude every possibility of inrnoce:nce and the fact-find,er is
trelel to believ'e all, part, or Ion€ of the ev,idence presented.,,
'octrnmonwealth v. coleman, 130 A.3dl :iB, 41 ripa. Supr:r.2015)
(irrternal quotiation marks andl citation ornitted).

commonweal'th v,, walls, 144 A,3d 9,2:.6,9t31 (F,a. liuper. zeL6), appeal

denied,, 113,7 t\,.,3d 6918 (pa.2012).

trn the prresent case, Petrick lvas convicted of thr.:tft by der:eption, which

is defined in llierction 3922 of the Pennsyl'v,ani;r Crimes tl,ode as i'ollora7s;

r\, Pr:rson is guilty of theft if he intentionally obtains or withlr,clds
pr<lperty of another by deception. ,A rperson deceivers if he
intentic nil lly :

(1) cr€:,al:es or reinforces a farse imprression, includilg false
irnpress;ic,ns as; to law, value, intention c,r other sl_;:rte of mincl; but
de,:eptiorr as to a person's intention to p13;f61p1 a promise:;h;rll not
be inferrr:d from the fact aLlne that hre did rrot subse:qurenily
perform the promise[.]

1B Pa'r::.:S. Q 19t22(a)(1). This Court has erxptained that, in ordetr to sust.ain a

cot"lvicti,sn of 1:l'reft by deception, "the Ccrnmonwealth {is;] required to prove

beyond il reasonable doubt that wherr llthe clefenclantl receivecl the initial

payment from Ithe complainants] he dirJ not irtend to perform ris part of the

contract." Cr)trrftTonwealth v. La,,yaou, 401; A,.2d 5t:)0 (Pa. Iiuper. Ig79).

See als;o Corntnonwealth v. Bentley, 4,18 t\.2d 6;lB (Pa. Super. 1982) ("tf

the curre nt allpellant's conviction for thef't by cleception i:, to be alTirmed, we

must find that appellant never intelnded 1to perform his pilrt of the

contract (s) . ").

Fleret, Pett-ick asserts the evidence \ryers in:;ufficienI to estabrlish the mens

'ren for his; con'viction. See Petrick's []riief a': 14. p6;1lr,,ing on Lityaorl' and

'Bentleq,lre arques the Commonweraltl-r f'ailed tc' prove beyond a rerasonable
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doubt ftr: intended to deprive the c<lmprlainants,cf their money at the tirne he

enterecl into the contracts. serg id. at 15. Ratlrer, he insists, "the

comm,crnwealth showed nothing more than a breach o,f'contra<:t." -rd, at 1g.

F:urthe:rntore, Petriclk contends the trial court erred lvhen it citel his; failure to

rel'und any nloney to the complainants as er,'idence of his intent to deceive,

See id, at 19-20. Rather, he states h€ rruas "unable to refunrj the

fcompli:inants;] any portion of their deposil: due to the Bankruptcy Act's

prohibitiorr of the sarme." Id. at 20.

l:\ ri:view of the decisions in Layaou and Bentley is instructive. In

Lityaou, supra, the defendant entered into a contract tri build an acJdition for

the conrplainants, urho made an initial piayment of $1,017.00, approxirnately

one-thircl of tlre contract price. He purchasecl :;ome materials and "lrad his

wrlrker:; dig arrd put in a footer ancl put up a flo,cr on stilts," be:fore he failed

to neturn and complete the job. Serc L,ayaou, supra, rl05 A.2cl at'4t.2. 'The

trial ccurt found that althouglr the evirJence "Lrp to thre time [ttre defenrJarnt]

first al:andoned thel job was not sufficient tc, :;how rnore tharn rnere non-

perrforrnance, " the defendant's "later actiorrs of refusing t,) return the

Iconrpl;rirr;rnts;'] calls and of failing to cornpletr: tlre job" ,after prornising to do

so at his prelirninary' hearing, was srufficient to s;upport a conviction of theft by

deception, Id. at 4I4. A panel <if tlnis Court disagne,::d and reversed the

convictiion. See id. The panel explained tlre defendilnl.'s ;:ctir:ns

dernon:i;trated he "intended to perf'ornt originarll,,, but fcrr some reason later

abandcrnelcl th,e iob." Id.

E-_t-



)-S7OCt4I-17

siinrilarly, in Beniley, a couple enl:ered into sev€r:il, successive

contracts with the clefendant to reprair a prorch, rebuilcl a garage, and build a

retainingl wall, See Bentley, supret,4,1ti A.2rJ at 629-15.30. The cor-rple rlade

down payments tot,aling approximately, <l'-.'u-al-rird of ttr,:: contract crf,sts. The

defendant al:;o requested an additional paynrent of $1,655.00, arrd told the

couple "he n,s:eded the money becaus,e c,f pt:rsonal farnily prclblerns[,]" but

would build er patio at no cost. rd. at 6,t-9. Although he beg,an to prerfrrrm

some vlork under the contracts, he rlid not cornrplete anlr of the.iob,s. Further,

tfie del'endarrt testified, and the couple ar;reed, "at least in part, that

une)(pe,cted protrlems arose in the course of the work, includirg the type of

conc:ret,e b'locl.l to be used, the width of l.fre porch and ,rther expenses." Id.

at 6.30 ('rer:or<1 citations omitted). Similar to L,ayizou, the trial court fournd the

defendant guilty of 1:heft by deception, and a p,311sl of thLs Count reversetd on

aprpeal. -flre panel opined:

If the [defendant's] conviction for theft by cleception is; to
br: atfirmed, we must find thalt Ihe] rreve:r intendecl to perforrn his
part of tlre contract(s). Our review of the r,3cord l'ails to sl-rovu inny
eryirleflc€: as to Ithe defendant's] intent, except his fa ilure to
pr:rform, This alone is insufficient.. -l-lre, 

fcomplainants;l lvere
referred to ftl-re defendant], unlilre [.in other cases'}, in wlticlr the
dr:fendants iniltiated the business relations;hip. ['l-he deli:ndant]
suppliecl his correct narne, addres;s and prhone nurntrer. ftlis] rrse

ol'the proceecls for unrelated purposes, ... was not barred b'y the
conti.act; in fact, the payment of the second third of the contract
price wa:s made knowing that fthe defenrJant] interrded to use the
n'oney for nonbusiness purposes. Finally, Ithe defendatrt] had
e:<pended substantial resourc,es in attenrpting to fulfill his sirle of
the barg ain.

Id. eft 631-63:1.

-6
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Petrick insists; that here, like in L,aya,su and frenfley, threre wa:s no

eviden'ce he intended to deceive the complair,ants at tlre time l-re entered into

the contract. See Pr:trick's Brief at 18. 14rcrs11y6,1-, he rrraintains; the trialcourt

enred vuhen it. found he was insolvent at that t.ime. See id. Rat:her, he :;tates

he did not file for bankruptcy until 1'our months later after experiencing

additiorral finiancial prroblems. See id.;rt 19. He emphilsizes th,at l-re made no

statem,ents t<l the complainants whiich rnis;reF,re:;ented his finarrcial situation,

he prrov'ided them with his correct acldres:; and phone number, and he actually

purcha:;ed materials for the job and began the, wrrrk. Serc id. Accordingly, he

argLles l-he evidence was insufficient to esl.ablish he intended to conrmit |reft
whren he e:ntered into the contracts.

The trial court addressed petrick's; s;urfficiency clainr as follows:

In this case, Ipetrick] repre:;entr:d to the victims tl^rat in
e:x:change for $;6100, he woulcl perform rernodeling work on greir
hr:rrne, ;rnd in reliance on this, they paidl hirn g;6100.t61 -fhe,y

br.:lievecl that he was solvent and that he would be able to f'ulfin
hi:; contractual obligations. l-1owever, Ipetrick] testified at trial
that when hel entered into this contract, his; business was
strugglirrg finarncially and he had money issues. t{e testified that
her did nr:t finish the job or refund the money beciluse he lva:; in ir
bacl financial situation and thalt he used the money f'or other jobs.
He testii'ied that he eventuallv filed for bankrupl:cy in Aurgurst of
20x:;. l-1e testified that he never obtained permits for wfriclr the
victirns had paid him 9300 because he was not certa in thar
pernrits r/vere required. In finding lPetric<] quilty, this court statecl
thiat IPetrick] never got the permits;, and that his; testimony that

6 T'he $6;,'7t10.00 in restitution ordere,C
of the sil,\,v Faz:io purchased for Petrick
never cornoletrld.

b), the trial cor.rrt ;rlso included the price
in e:>rlch;rnge for piiinting vuork that was
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he did not know whether they were neederj is a Elreat challer-rge to
hi:; creciibility since he had been in the c:ontractinq busine:ss for 20
)/ears. The court also sound that IPetrick'l acknowledgecl that he
v\tets; hat,ring br,rsiness difficulties r,rrhen hr: entered into the contract
ctnd th.rt it appears that his main objective in contracting with the
t'lcLims was to obtain cash to satisfy othrer crerditors who were
cllarnorlng drrc snapping at his heels. The court found that
iPel.rick's] motive behind the: whole thingl was tcl obtairr money
ernd thert the Flobin Hood defense ilrat he was robbing one person
to pay anotherdoes not work since it is stilI theft. 'The court founa
that if lPetricl<l had been operatinq in rlocrd faith, he woLrld have
finishecl the rnrork since he had all of tl-re materials arrd tools
ne,:essary to do so. Finalllr, the court found that IFetrick's]
clel'ense that lre had filed for tranl<ruptc;,and could not reimbrurse
the'yictims is lryithout merit since there w,as plenty, of time betlveen
hpril of 2015 ,and August of 2015i r,vhen he could hiave corrprleted
the wor[< or rerimbursed the victinrs;.

Tl-rus, as this court founrl at tlre tinre of trial, Ipetriclt's I own
telstimony established that il^rel obtained the victims' monr:y by
creatingJ the false impression that his business w;rs solv',:nt ano
that he would complete the worl.r. He l:estified llfrat he used the
n-roney instearl to pay other creditors. The eviclence was thus
sufficient to establish that he harl the r:quisite intent to commit
theft by deception. IPetrick's'l arr3urnenl. thrat bec.ruse he tilerrJ for
banl.:ruprtcy, he could not reimlSur:;e the victims ancl could not have
committed theft is without merit. h1e testif ied that he did not file
for bankruptcy until August of 2015, bul- he entered irrto the
contract in April of 2015, He committerl the theft when lie took
the victirns'money in April and used it to pay other creditors, He
could have performed under the cont.rar:t or reimbursed the
victirns between April and August 2015, but he chose not to do
SO.

Trial Court Opinion, 6/2/2077, at 5-6 (re,:ord citations omitted).

B're311nn n

nrost fiavorable

record :;upports

becausel of' tf're

"cc,nternplating"

mind our standard of review, and viev'ring all I'acts in a light

to the Commonwealth as verdict winner, we conclude l.he

the ruling of the trlal court. Petrick, himself, te:;tified that

"bad financial siliuationr" hr: \/vas r3xperiencrng, he \ /as

bankruptcy even br:fore taking the cornplainant:;' job, but he

-8-
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clecidecf to "strugglr= through it[.]" N.T./ 1zlt?.12016, at 62-63, Morr3over,

derspite this [<nowledge, he agreed to pr3rfsprn several cJiffererrt jobs for the

conrplainants;, accepted checks and cas;h as down prayrnent for [hese jobs and

materietls, and "jugt;led" the mone\/ he received "from orre job to anothrer[.]"

fd. at €i:1. f'urthermore, as emphasized by tlre trial {:ourt, thr: testirnony

revrealed Petrick accepted and casihecl ,a chr:ck for $3C|0.00 r;pecifically'for

permits;, but never applied for or received any permits for the construction

prroiect. See id. at 1B-19, 47-48. Urrlike in Bentley,, supra, Petrick never

i'ndicated he rvas using the funds the cornplainarrts pro'vided for an'ything but

tl'rr: job at hand. Cc>mpare Bentley, s;uprat 448 A.2d at 63t-632\. The trial

court, acting as fact finder, determined Pr:trick: never intended t,i> c,ornplete the

jolls; when he entered into the contracts. We find no reason to disagree.

Irr his second :sufficiency argument, Petrick contends the trial court erred

in relying upon "his inability to refund any money to the hotnecltrvners" as

evidenr:e supporting his conviction. Sreer Pett'ick's Brief' at 20. He maint,ains

he plroperly lis;ted Fazio and Sabia as creditors on his bankruptcy petition, and

was, therr-'forel, legally prohibited from refunding any money while the petition

was pernding. See itd.

Petrick misrepresents the court's; l'indings. The trial cout't enrphasized

Pel.rick trrok no stelps to finish the work or refund any of the connplainants'

cleposits b,et\ reen April 2015 and August 2011;, bef'or,e he filed a pr:tition for

b;rnl<ruptcy. See -frial Court Opinion, 6'/212:.017, at 6. Indeed, the court

statr:d: "IPel.rick] committed the theft r,rrhen he took [he victims'money in
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A'pril anrJ used it to pay other creditors;, He :oukJ have perforffierj under the

contra,c;t or relimbursed the victims between l\pril and hugust of 2.A15, bt-rt he

chose nol. to rlo so." rd. Accordingly, the court comrrritted nc, error.

liext, F'etrick,contends the court's order dirr:ctinq him to pay $6,700.00

in rrestitution is illegill because the debt owed rtras rCischarl;ed in his bankruptcy

proceedings, see Petrick's Brief at .20-23. Citing section 3b2 of the

Eli:rnkruptr:y ti.ode, iand a decision of thre Urrited Stated Bankruptcy (Jclurt,

Petrick mainlains a state may not use a criminal proceeding "l'or the sole

purpo:;e of collecting a debt dischargeable in bankruptr:y." Id. at 22, quoting

Johns,on v, Lindsety,16 B.R. 21t,27.2 (Barrkr. M,D. Fla, lg8i1), See irlso

1.1, U.:1.(1. $ .362(a)(6). Accordingly, hB aS!;€r[s the re:stitutir:n part rcf his

senterrc,e is illegal.

Freliminrarily, we note that allthough Petrick failecl to raise this clerirn in

tl-rt: trial court, he crrrrectly states this challerrge, urhich questions the court's

authorrtlr to rnrpose restitution, implic;ltes the legillitlr of his sent€:nce, irnd,

thr:refore, is not sub-iect to waiver. liee Cctm,ntctnwealth v, Burwell, 42

A,.lrl 107^,v,1084 (Pa Super.20L2), l\evertirele:ss;, wer find he is; entitlerl to

rro relir:f,

r\ rrirnel of this Court addressed l-he sarne i:;sue in Commonnrealth v.

Shotw'e11,777 A.2d 1039 (Pa. Superr. 1998). In thert case, the <Jeferrdant f iled

f,:r bankrtiptc'y, afte:r defrauding the victim, andl lis;tecl the debt or,\'ed to the

victim ,e:i an "unsecLrred debt in disoute." Seiei id. at 1044. Etefore his

ccrnr,ricl.ion, tlre debt was discharr3ed in ba nkruprtcy. See id. at .1046.

10
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Ar::cordirrq ly, the d e1'endant asserl[ed the r,,ictirn was "usingl tlr,: criminal

procer:dings to cirr:umvent the diischarge,,'7 and the trial court..had no

authoril'y'to reimpose'the debt through an order of res;l-itution." .Icl. atIO44,

In affirming the restitution order, the parrel opined:

Llpon e>ramination of the facts of this case, in ligtrt c,f the
reler;anI law, we hold that an order rft'resl[itution, payable
plur,suant to the pennsylvania crimes c,ode, i:; not subject to
clis;charr;e under the Bankruptcy cocie. see i 1 rJ.s;.c;.1\. g
5;23(:a)(7); Ke'lly v. Robinson,lztJ'g U.S. 3r5 (19S6)1. Wr: further
t'rcld thrat an order of resliitutic,n entered subsequent to a
brankruptcy di:;charge is separate and distinct from any discharge
ir"volving a civitl debt. Here, the tr:iar c:ourt's; order of restitution
'ar(lse out of the traditional res;ponsibilit'y of tl-re Conrmonyrealth to
prr:tect its citizens by enforcing its criminal statutes ancl to
"ehabilitate 

ofl'enders by imposinq er crinrinal :;anc,tion intendecl for
j:ihat pLrrpose. see id. l,lei|herr il're Bankrr-rptcy codr: nor
Pt:nnsylvania llaw will allow appellarnt trr avoid the consequellces
of his criminal scheme, as the decis;ion to irnpose restitution turns
r:n the penal c;c,als of the state and the situation of thr*'cffe:nder,
A, rloodition of restitution in a criminal sentence simply cloes not
rrecreate the civil debtor-creditor relatiorrs;hip thiat existed irr the
bankruprtcy prrtr:eedings. Id. Accordinr;ly, r,v,3 will not disturb the
l-rial cor.lrt's re:sl:itution order.

Id. at ]t046.

t/le find the fac:ts in the pres,ent c,ase incli:;tinguishrable fronr those in

Shoturell, supra. l\r:cordingly, we conclude r:he cc,urt's restitution order was

ncrt an illegal :sentencr3, and Petrick ris, therefcre, entitled to no nelief.

ln his final issue, Petrick ch;rllenges the clis;creIionar,/ asps6[5 of his

sentence. 'When conrsidering such claim:s, we rnust bear in mind:

7 Sthotwell , s;upra , 7 L7 A.2d at 104f 6,

11
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Sentencing is a matter vested in ther sorund discretiorr of thesentencing judgle, and a sentence will lc,t be disturbed on appealaDsent a manifest abuse of discretion.

cctmntonwearth v, Gonzarez, r-0g A.3d '7i11., 73.L (pa. su;1,:r. 2015)
(quotation ornitted) , itppear denied,12:j A.3d 1.198 (pa, 2015). Furthermore,
it is wr:ll-setUed that:

l.a-l chailenge 1ro the discretionary aspects of sentencing is notilutomattically reviewable as a mattelr c,f riclht, prior to riachingthe merits of a Ciscretionary sentr:ncing is:;ue,:

lVe r:onduct a four-part anarysis to deter.mine: (1) rvhether
appelrant ha:; fired a timery notice o1, apperar, $ee pa.R..A.p,
902 .nd 903; (2) whether the issue r"ui,'propurry prr:serve<i
at sentencing or in a motion to reconsider andnrodify sentence, see Ipa.R.crim.p. 72']; (3) whetherappeilant's brief has a fatar defect, r)a.n.li.p. 2119(f); arr<r(4) whether there is a substantial qurestion tfrat
the :;entence appeared from is n.t arpproprriate uncrr:r
the lientencirrg Code, 42 pa.C.tj.A. S 97Bi(b).

(jammonwearth v. Girays, t67 A.3d 7gt3,815-r316 (pa. super. 2017) (sclme

cihrtions omitted).

In the present case, petrick compried with ilre pr.cedurar requirenrents

frlr thi:s 'appeal by fil ng a timely post-sentence nrotion for moclification of

setltence, suLrsequent notice of appeal, and b,r includinq in his appellate brief

a :'tatement of reasons relied upon for appeal purs;uan t to Comntctnwealth

v. Tulitdziecki, 522 A.2d 17 (pa. 1987), anc pa.R.A. p. 271g(f). T'herefore,

bef'ore we may addre:;s the merits of his; clairn, w€ t'nu:st determine whether

L2
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he has raised a sub:stantial question ju:;tifyinct our review.s petrick.,:s asser'on
that tire trial court failed to consicler the senterrcing factors set forth it-r 42
Pii'c'si' 9 97"2'1(b),s before imposincl his; sentence raises a substantial ques;tion
for our review' seie commonweart,h v. r:uili,n,, Bgr2 A.2d g4:r, 847 (pa.
Suprer. 2006),

st3ctiorl 9727 (tr) of the Pennsylvania Sentencinrg code pro,,ride:; that
when inrposing a senllence,

the cor:rt shail foilow the generar princiipre th,t the sentencetrnposed shoulcl call for confinernent that is consistent wit.h thepnotection of the public, the gravity of l.he 6fr[ensre ;rs it relates to[he inrpact on the rife of the'victiinr and crn the r:omrnunrty,, andtl^re rehabilitative needs of the defendarrt.

'12t Pa'c's' 5 9721(b). Petrick alleg,es the tri,:l court failed to cons der these
f'actors;, ,and "relied sr:lely on his failure to refund rnrrney to the horneowner as

r€:;rson l',or his sentence." petrick,s urief ,at 24. lJe arcrues he dirl not nepay

them bel'ore firing for bankruptcy becaus;e he rrd ncrf ft6,y6 the mone:y, ancl he

cliti not attempt to repay them after trial "llec.ruse he was concern€)(J that this

vlould alrfect his appellate rights." L'd. petrick emphasizes he hacl no Drior

r13r::ord score, and his "lifelong; history of b,lanrelerss, law albiding conduct syrould

8l\ subr;tantial quesllion exists when an appellernt sets fonth "a colorabledr{:fuffi13n1! th;rt the sr,:ntence imposed is; eifher inconsistent with : specificprov'isionr of the Sentencing Code or is contrar)/ to the fun<lamental normsunrlerlyirrg the sentencing process. " conntnonweatlth v,, Ventura, 975 A.2d71.28, 1il33 ripa. Sup,g1-. 2OO9), app,eal ctetnted, gBT t\,.2d 161 (F,a. 2009)(ci[ation omitted).

e .!iee Frel.rick's Brief art 13, 23.

t5
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be a rnitigatirrg factor " where the mis;cr:nducr. is a wir'lly isolatecl event and
where the offender rras e.xperienced s;uch srrarne and remorse rhat he has
D€len, ilt leas;t, partially punished,,, fel. at 25, l\ccorriingly, he rr:quests we
vacate his sentence and remand for res;enten:ing.

(l)ur ;s1ri3vv reveals no abuse of disr:retion on the part of the trial r:ourt.
Fit'st' Pr::trick readily ardmits the three-rnclnth nrininrum sentence inrposr36r Iy
thr:: trial court fell within the standarcl ranc;el of the sr:ntencing guidr:lines. see
Petrick':; Briel'at 23 (notinr; the standard ranJe d/as restorative sa'ctions to
nine mcrnths' imprisc'rtrnent). Second, the triirl ccruFt sprecifically :;tated that,
in imp's;ing tire senternce, it took int. "considerati.n the nature and gravity of
thel offense artrJ IPetrick's] own rehabrilitertive neerls, the entirel contents of the
pr€rsentence file and the specific facLs of this case.. N,T.,3/B/20I7, at L2.
Ivloreover' although the trial court ciid ques;tion petricr regarding his; failure to
makr: an'y restitution payments sincer he had ber:n,.bac:k in busin€s;s,,,rr:16u
c'urt did not inrpose a term of impris.nment s.rely f'r that reason. Iiee N,T,,
313,2017, at u. Rath,e:r, the court for:used on the f,act petrick took no steps
between April 2015 ancJ August 2015,when he filed l^ris prltition in B,ankruprcy,

to either issue a partial refund to ther complainants or ;lerform ljc,rr€ o1the
work' serc id' at 1o' specifically, the cour[ f,]urld petrick,s inactiro,n did not

i0 ,A,t the sentencing hearirrg, Couns13l explainerl petrir:k was ,,still in theco.:rtruction brrsiness,"' but t.hat ,,he,s .rr1ng,,d iJJ p,:ticies ancj his pr'actices,,and tries not to ',overextend himself.,, N.l.; :l)gi,)'o,tt, ur g.

-74-
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display any "good faith" on his part. rd,,at r"1. Bec;:use petrick fairs to
hovu the triar court abused its criscretion in imposing a standerd
sentence, he is entiiled to no relief.

Judgrnent of sentence affirmed.

Dcrte: U2]/ZOI}

identify

ra nge

iludgment Entered.

ph D. Seletyn,
Prothonotary

I)
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COM]MOI\I\ryE,ALTH OF
PEI\INSTILVAI{IA

Nq TIIE COURT OF COMMON PLEAS
OF LACKAWANN,A. COUI{TY

vlt.

JIDSEPH PETRJCK,

CR]IMINAL ,ACTION

Defendant NO. 1(;-CR-68

grINroN

GEROTILO, J.

On Decernber 12,2016, Defenilant Joseph Pekich u.as convicted of one corurt

' of'theft by deception following a br:nchL td'al. On March 8,iZAl7,he was sentenced to

3 to 18 months arrd ordered to pay :restitution. On April zt,2!.AI7 , th.e defendant filed a

Nr:'tice of Appeal of the judgment of sentonce to the Superior Court. This opinion is

filed in compliance with Ruie L925(a) rif the Pennsylvania llules of Appellate

Procedure.

I. BAC]SGRO.TIND

lfhese charges arose on April 14., :)-0l5,u,hen the rlefbndant entered into a

co:rttract with Dor[ra Sabia to perfonn rr:modeling work on lLer home irr Scranton. The

co:ntract provided that in exchange for $:3 jj00, the defendant would frame and sheet



rock the kitchen, bathroom and living.roc):m, and lower the kitchen. ceilng. The

ccrntract also provided that the work woul,c start on April 16, 20l5,and would last 5 to

7 days' Ms' Sabia gave the defendant a check for $1750 as a deposit and a check for

$300 to obtain permits from the city. iihe defendant began some o,f the work on the

home on April 18,2015, and on that date. Ms. sabia gave him another check for

$1750. The defendant cashed each of thesre checks. Donna Sabia,s son, carr.nen

Fazio, also purchased a saw for approximately $600 for the defendant in exchange for

a contract to perforrn painting in the home, but the painting was never done. The

defendant returned to the home on ApnLl 19 and perfonned more work. FIe arso

entered into another conhact with }vft. FaziLo to put siding on the exterior of the home

and stated that he could obtain the siding materials for $2300. Ir&. Fazio paid the

defendant $2300 in cash to purchase the siriing, but the siding was not purchased.

After April 19,20L5, the defendant never retumed and did no more work on the home,

leaving the interior of the victim's hom,: ar uncompleted construction project. He also

ne\/er obtained the required permits, and nerver returned the saw that x&. Fazio

purchased for him. NzIr. Fazio called anrl texted the defendant numerous times in April

and May of 2015' At first the defendani stated that he needed to hire help and was

working on another job but would retum to finish the work. He agreed to return on

May 22,2015, but did not. On May 26,2A15,he texted jvfr. Fazio and stated that he

would not be able to complete the job after all, but would refund $4950 to them within

the week. He never refunded any of the funds paid.

On December 12,2A16, a bench trial was conducted before this courr, and this

coult convicted the defendant of theft by deception, but acquitted him of deceptive



business practices' on lr4arch 8,2017,he was sentenced to 3 to 1g months and ordered

to pay restitution' on March 17,2017 he filed a motion for reconsi.dera,iion of sentence

wlrich was denied on March 2r,2017. or: April 4,20rJ,the defendant fired a Notice

of Appeal of the judgment of sentence to the Superior Court, and this court ordered

hirn to tile a concise statement of the m.atters complained of on app,eal within 2r da7,g

ptrnsuant to Pa-R.A-P. 1925(b). On May II,2017 , the defendant frl.ed a Statement of
Matters Cornpiained of on Appeal.

II. DISCUSSION
A. Defendant,s Statement

ln his statement, the defendant subrnits that the issues for appeal are: (1)

whether the commonwealth presented sufficient evidence to prove beyond a

reasonable doubt that the defendant committed theft by deception, since the defendant

was unable to refund the victims' mone.y due to his filing for bankmp tcy; (2) whether

the Commonwealth presented sufficient evidence to prove beyond a. reasonable doubt

that the defendant had the mens rea or intenLt necessary for the cominission of the

crime of theft by deception; and (3) whether the trial court imposed a harsh and

unreasonable sentence by erroneously considering and relying upon the fact that the

defendant did not make any restitution palmnents since this matter resulted in a guilty

verdict and such palrnents may have adverselv affected his appelate rights.

B. Analysis

The defendant asserts that the evidence was insufficient to prove that he

committed theft by deception since rre was unabre to refirnd the victi:ns, money

because he filed for bankruptcy, and because he lacked the intent nec;essary for



commissioll of the crime- Evidence rl{ii be deemed su-fihcient to support the verdict

when it establishes each material elem,ent of the crime charged and the commission of

ihe crinae by the accused, beyond a reasonable doubt. Commonwealth v. Johnson, 910

li'2d 60 (PaL' Super. 2006). When reviewing a sufficienr:y claim, the court must view

the evidence in the light most favorable to the Commonweaith, gi.,ring the prosecution

the berrefit of ail reasonable inferencesr to be drawn ft.omL the evidence. id. at d4. A

surfficiency argument that is founded upon disagreement with the credibilitl.

deterrninations made by the lact finder, or discrepancies in the accounts of the

udtnesses, does not wanant relief, for j.t is within the proviace of the fact finder to

determine tlie weight to be accorded each. witness's testimony and to beiieve ail. parr

o:r none of the evidence introduced at trial. Id..

A derfendant is guilly of theft b'y deception when he intentionally obtains or

withholds the properly of another by dr:celption, and deception occu.rs if he creates or

re;inforces a false impression as to law, vallue, intention or other state of mind. 1g

Pa'C'S'A' $ 3922(a)(L)' The Commonwezrlth must establish that the defendant made a

false impression, and the victim relied upr:,n that impress:ion eqlrr:psa$r/edlh v.

Fi.*-et 682 A'2d 811 (Pa. Super. 1996). h4oreover, the ilefendant's intentto deceive

may be inferred from words or conduct olfrom facts and attendant circumstances.

crrmmq4rve-r{&-y.-gbqpirg, 4lB A.zd,594 ea. Super. 1980). where a defendant

reprresents to his customers that his business is solvent and that he r,l,ill be able to fuifili

hirs contractual obligations, and his customers then deposiit sums of money with him as

do"n- pa.}rrrents, but he does not furfiri rihe conftacts or re.fund tJre deposits, and instead.

,ts.t th* fi.rncls advanced for purposes othei: than fulfrllinplthe contracts, this constitutes



cir:cumstantial evidence from which it can be inferred that the defendant possessed the

requisite intent to deceive at the time he crirtained the fi,nds. Id.

in this case, the defendant represerLted to the victims that in. exchange for

$6100, he would perforrn remodeling vvorlc on their homr:, and in reliance on this, they

paiid hirn $6n00. They believed that he was solvent and that he would be able to firlfill

his contractu'al otrligations. However, the Cefendant testified at tr-ial that when he

enl'ered into this conttact, his business was struggling frnanciaily a1d he had money

iss;ues. Transcript of Trial at 60-62. He testified that he clid not finish the job or

reilund the money because he was in a trad financial situation and ttrat he used the

money lbr other jobs. Id. at 62-63. He tes;riified that he e,rentuaily illed for banicruptcy

in August of 20 1 5. Id. at 7 4 . He testifi ed that he never ol5tained thr: permits for which

the victims had paid him $300 because he ,ras not certain that pernLits were required.

Id' at 80-81. in finding the defendant guiltr, this court stated that the defendant never

got the trrermits, and that his testimony t.hat he did not know whether they were needed

is a great challenge to his credibilitl, since he had been in the contracting business for

20 vears' Id- at 90-91- The court also firund that the defe:rdant aclarowledged that he

was having b'usiness difficuities when h,: entered into this contact and that it appears

that his rnain objective in contacting with the victims wasi to obtain cash to satisfy

other creditors who were clamoring and snarpping at his heeis. Id. at. 91. The court

fouiid that the' defendant's motive behinrl fl:e whole thing.was to obtain money and

thal the Robin Hood defense that he was robbing one person to pay :another does not

wor:k since it is still theft. Id. The court found that if the clefendant.had been

operating;in good futh, he would have finis.hed the work since he had ail of the



matedars and tools necessary to do so. \!- atgl-g2. Finralry, the court found that the
defendant's defernse that he had filed fcrr bankruptcy and could not reimburse the
victinrs is without merit since there wa' prlsnfy of time between April of 2015 and
August of 2015 vrhen he couid have completed the work or reimbursed the 

'ictims.Id. at 92.

'rhus, 
as this court found at the t:inae of trial, the defendant,s own testimony

established that the defendant obtairLed the victims, money by creating the f,alse
impression that hir; business was soi.,rent aird that he woulct comprete the work. He
testified that he usr:d the money instead to pay other credit'rs. The evidence was thus
sufticient to establjish that he had the req'ii;ite intent to commit theft by deception.
The defbndant's argument that because he filed for bankrup,tcy, he could not reimburse
the victims and could not have committecl theft is without merit. He testified that he
did not file for bantr:ruptcy until Augu.st o:[2]015, but he entered into this conhact in

"April of 2015' He committed the thelt whe'he took the vic;tims, money in April and
used :it to pay other creditors. He courd hzLvr: performed undrer the contract or
reimbursed the victims between April and A.ugust of 2015, but he chose not to do so-

The defenda:rt arso asserts that the tri.ar court impose,c a harsh and
unreas;onable sentenr:e by erroneously conr;iclering and relyirLg 

'pon 
the fact that the

defenclarit rcid not make any restitution paymsnts. A claim ttLat the sentence imposed
by the t.ial court was excessive is a chaLlienge to the discretionary aspects of the
senten*e. comnqn"eaith v. Seagraves; 103 A.3d g3g (pa. super. 2014);
comm'cnr'ge4!!h-y-rv[arts. gg9 A.2d 60gr @* super. 2o0s).IrL oi:der to cha'enge a
discretionzuy aspect of sentencing, the clefe'dant must show that there is a substantiar



questlon that the sentence imposed is not appropriate uncrer the se'tencing code or
contrary to the fundamental norms underlying the sentencing proce,ss. Id. This court
coni;idered many factors i'sentencing the defendant in this case. The court noted that
the crefendant took $6650 lionr the'ictims in,A.pril 0f 20tr5 but did not file his
bankruptcy claim until septenrber 3, 2015- T'anscript 

'f March g,2A1l sentencing at
10' lfhe court noted that there was nothing barring the delbndant fr.m paying the
victirns behveen April and iseptember, but he did not pari a dime ancl did not cro a rick
of work. jd. The court statr:d that it did not see, dny goorl fbith on his part and that in
rer"iewing the facts of the case ils well as the time frames i.vorved arLd the irntrract he
had o'this family, that he should be incarcerated for 3 to 1g months. Id. at i 1. ,rhe

court stated that it took i'to ';onsideration the nature arrd gravity of the offense., the l

defenclant's rehabilitativ. Ileeds, the entire contents .f the presentence fire and the
specific facts of this case. Id. at 12. The court noted that the sentencer fa's in the
rstandar:d range of the sentencing guidelines. Id. Ther defen,cant has not shown 

'owthe sentence was not appropri.ate under the sentencing code or contrary to the
iundanrLental norms underlying the sentencing pr'cess, znd thus has not shown that the
sentence was excessive or unreasonable.
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Donna M. DetVita, Esq"
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COMMON'WEALTH OF PENNA.

v.

JOSEPH PE'iRICK

IN-I-HE COURT OF COMMON PLEAS

OF LACKAWANNA COUNTY

CRIMINAL DIVISION

NO, 2016 CR 68

(b)

(c)

eoNct$E STATEMN'|ENT

(a) Whr:ther ihe Commonwealth prr:sented sulficient evidence to prove beyond a

reas;ohable doubt that Defenrlant committed Theft by Deception, since the Defendant

rruas unable to refund victims' msrn€'/ due to his filing for bankruptcy?

\rVheltfrer the Commonwealth prersented sufficient evidence to prove beyond a

reasonable doubt that the Dr:fendirnt had the mens rea-the intent-necessary for the

commission of the cr'ime of Theft bv Deceotion?

Whether when imposing setrtencer this court imposed a harsh and unreasonable

sentence by erroneously considering and relying upon the fact that the Defendant did

not make any restitution pay'ment:;; however, since this matter resulted in a guilty

verdict such payments may have adversely affected his appellate rights?
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