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 1 (Proceedings held in open court; September 17, 20 09).

 2 THE COURT:  Good morning.  Ordinarily in a case

 3 like this I would draft a written opinion with re ferences to

 4 citations and authority, but given the fact that time is

 5 somewhat of the essence here, I think the parties  would be

 6 better served by simply having a ruling rather th an a formally

 7 crafted opinion.  So I will simply read the decis ion into the

 8 record and the certified copy of the transcript w ill serve as

 9 the opinion of the Court.

10 I will assume that the parties are familiar with

11 the claims, defenses, and history of the case, as  well as the

12 street layout and geography of the City of Pittsb urgh.  I need

13 only state that Plaintiffs are six groups that in tend to hold

14 various protest events from September 20 through the 26th,

15 2009, in Pittsburgh during the Group of 20 Summit .  However, I

16 would note that Plaintiffs Pittsburgh Outdoor Art ists, Bail

17 Out The People, and G-6 Billion Journey and Witne ss have

18 received all the relief that they sought in this case and

19 pressed no issues at the hearing.

20 Defendants are Federal and Commonwealth agencies

21 and the City of Pittsburgh.

22 At that summit the heads of state of the world's 19

23 largest national economies and the European Union , their

24 spouses and staff, will conference at the David L . Lawrence

25 Convention Center.
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 1 Briefly stated, Plaintiffs allege that Defendants

 2 violated their right to free speech guaranteed by  the First

 3 Amendment.  Plaintiffs further allege that Defend ants violated

 4 the Equal Protection Clause of the Fourteenth Ame ndment, as

 5 well as their constitutional right to travel.

 6 Plaintiffs filed a motion for temporary restraini ng

 7 order and/or preliminary injunction with their co mplaint.  The

 8 requests made in that motion have, as a result of  the

 9 interactive process between Plaintiffs and Defend ants this

10 week, changed.

11 Plaintiffs now seek three things from this Court:

12 One, an order directing the city to allow Plainti ffs CodePink

13 to erect an exhibition and demonstrate in Point S tate Park

14 from Sunday, September 20, 2009, at 7 p.m., to Tu esday,

15 September 22, 2009, 7 p.m.

16 Two, an order directing the city to permit

17 Plaintiff Thomas Merton Center, and affiliated gr oups, to

18 march from the City-County Building to the Sevent h Street

19 Bridge and then hold a rally on the Seventh Stree t Bridge.

20 Three, an order directing the city to issue permi ts

21 to allow Plaintiffs to camp overnight in Schenley  Park during

22 the week of the summit.

23 Although we encourage and support the parties'

24 willingness to negotiate, even after the case was  filed, in an

25 effort to reach a resolution to the issues raised  in the
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 1 complaint, the fluid nature of what Plaintiffs as k of this

 2 Court has complicated legal analysis.  The Court has, however,

 3 analyzed those claims that were presented at the hearing.

 4 In order to obtain a preliminary injunction

 5 Plaintiffs must demonstrate four things:

 6 A reasonable likelihood of ultimate success on th e

 7 merits.

 8 Two, that irreparable harm will result if the

 9 relief is not granted.

10 Three, that the issuance of the injunctive relief

11 will not result in greater harm to the non-moving  party.  

12 And, four, that the public interest will be best

13 served by granting the relief.

14 A preliminary injunction is not a matter of right

15 and a District Court's decision to issue a prelim inary

16 injunction is committed to the Court's sound disc retion.

17 I will first address the Thomas Merton Center's

18 request.  Specifically, the Center is seeking a p ermit to

19 march on Friday, September 25, from the Oakland s ection of

20 Pittsburgh to downtown where a rally will be held  in front of

21 the City-County Building on Grant Street.

22 The Center's original permit application then

23 requested permission to march to the area of the Federal

24 Building and Convention Center for the final rall y.  The

25 Center estimates that between 5 and 7,000 protest ers will
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 1 participate in this march.

 2 The city, in consultation with the United States

 3 Secret Service, has approved the first two phases  of the

 4 Center's march:  The rally in Oakland to begin at  noon, and a

 5 march from Oakland to the City-County Building fo r the second

 6 rally.

 7 The city, again in consultation with the Secret

 8 Service, denied the Center's request to continue marching to

 9 the Federal Building and Convention Center area b ecause the

10 route would compromise the security perimeter est ablished by

11 the Secret Service.

12 The Center, in an effort to fulfill its stated

13 desire to rally somewhere in the downtown area wi thin sight

14 and sound of the Convention Center, then sought p ermission to

15 walk from the City-County Building to the Seventh  Street

16 Bridge, at which point the center's 5,000 to 7,00 0 protesters,

17 joined by third party groups, would stop and hold  a rally on

18 the bridge itself.  The city has denied this requ est as well

19 citing public safety concerns.

20 Instead, the city has identified a park on the

21 North Shore directly across from the Convention C enter and a

22 parking lot in the Strip District immediately adj acent to the

23 Convention Center for the final rally location.

24 Plaintiff concedes that both locations are within

25 sight and sound of the Convention Center.  Howeve r, Plaintiffs
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 1 contend that neither is suitable for its purposes .  The North

 2 Shore location being dangerous to its participant s due to its

 3 size and proximity to the river, and the Strip Di strict

 4 location being either too far or too hilly of a w alk for its

 5 participants.

 6 Plaintiffs contend that Defendants' refusal to

 7 allow them to march through the security perimete r or to a

 8 rally on the Seventh Street Bridge substantially burdens more

 9 speech than is necessary to further the Governmen t's

10 legitimate interests.

11 The rights conferred by the First Amendment are

12 important.  They are not, however, absolute.  Eve n in a

13 traditional public forum, the Government may impo se reasonable

14 restrictions on the time, place, and manner of pr otected

15 speech.  Such restrictions are constitutional if they, one,

16 are imposed without regard to the content of the speech; two,

17 they are narrowly tailored to serve a significant  governmental

18 interest; and, three, there are viable alternativ e channels

19 for communication of the desired message.

20 Plaintiffs do not contend that Defendants'

21 restrictions on the route of the march or the loc ation of the

22 third rally are content based.  I would, therefor e, analyze

23 them as content neutral restrictions.  Content ne utral

24 restriction on speech must be narrowly tailored t o serve a

25 significant governmental interest.  As a general matter, the
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 1 Government's interest in protecting the safety an d convenience

 2 of persons using a public forum is a valid govern mental

 3 objective.

 4 In addition, the Government's interest in

 5 protecting visiting foreign leaders is of the hig hest order.

 6 Both interests are implicated in this case.

 7 Plaintiffs do not and could not seriously contend

 8 that Defendants have no significant interest in e stablishing a

 9 security perimeter around the Convention Center d uring the

10 summit.  Defendants have submitted uncontradicted  evidence

11 that such a secure buffer zone is needed and regu larly used in

12 order to keep weapons and explosives outside the area in which

13 they could do harm to summit participants and to allow for

14 ingress and egress from the event site.

15 Accordingly, I find Defendants have a significant

16 interest in enforcing the security perimeter in o rder to

17 protect the G-20 participants as well as to ensur e public

18 safety and order before and during the summit.

19 In addition, there is no dispute that Defendants

20 have an interest in ensuring that the Seventh Str eet Bridge

21 remains passable and not overcrowded or dangerous  either to

22 the protesters or to the general public.  Defenda nts have

23 presented credible evidence that the police prese nce needed to

24 secure this additional protest location would bur den the

25 already strained public safety resources and crea te unique
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 1 concerns given the fact that the location is susp ended over a

 2 river with only two points of ingress and egress,  other than

 3 jumping into the river.

 4 As to whether restrictions are narrowly tailored,

 5 the requirement is satisfied so long as the regul ation

 6 promotes a substantial government interest that w ould be

 7 achieved less effectively absent the regulation.

 8 This requirement does not require that the

 9 Government select the least restrictive or least intrusive

10 means of achieving this legitimate interest.  Nev ertheless, a

11 restriction is unconstitutional if a substantial portion of

12 the burden on speech does not serve to advance th e

13 Government's goals.

14 Defendants have demonstrated that their

15 restrictions directly serve the legitimate safety  and security

16 issues just identified.  The security perimeter i s not overly

17 broad and is limited to those areas that pose sec urity threats

18 unique to the areas immediately surrounding the l ocation of

19 the summit.  In addition, the refusal to allow a group of

20 7,000 protesters to stop on a bridge and rally is  narrowly

21 drawn.  The city has not restricted the Center's access to

22 that bridge for purposes of crossing the river an d accessing

23 the North Shore location or ultimately the Strip District

24 location.

25 It is the Defendants' burden to demonstrate that



     9

 1 the recited harms are real and that the regulatio n will in

 2 fact alleviate those harms in a direct and materi al way.  It

 3 is important to note that the requirement of narr ow tailoring

 4 does not limit the government officials to the de velopment of

 5 security measures only in response to specific kn own threats,

 6 nor require that they lay bare their intelligence  and

 7 assumptions when security measures are challenged .  At its

 8 heart, the task of devising a security scheme is inherently a

 9 predictive process, requiring planners to make as sumptions as

10 to what threats exist, how likely they are to occ ur, and what

11 harm might result if they do.

12 Here Defendants have presented evidence justifyin g

13 the security perimeter and the proscription again st allowing a

14 group of 7,000 individuals on the Seventh Street Bridge for a

15 protest.  These restrictions are directly related  to

16 Defendants' concerns about public safety.

17 Finally, Defendants have provided ample alternati ve

18 channels for communication.  Plaintiffs are permi tted to rally

19 at the two designated demonstration zones, one wh ich is

20 located in the shadow of the Convention Center.

21 Plaintiffs object to these sites because of the

22 reasons stated before.  At its heart, Plaintiffs'  argue it

23 would simply be more convenient for participants if they could

24 march through the security perimeter and rally on  the bridge.

25 However, Government is not required to select the  least
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 1 restrictive or intrusive means or most convenient  means of

 2 maintaining security and public order.  The restr iction need

 3 only address the Government's interest in a direc t and

 4 material way.  I find that the Government has met  that burden

 5 in this case.

 6 In addition, just as modern information technolog y

 7 has made it easier for the protesters' message to  reach their

 8 intended audience, that technology also makes bei ng in close

 9 proximity to the intended audience much less crit ical.

10 Organizers expect that more than 3,000 journalist s from around

11 the world will be in Pittsburgh for the summit.  Media

12 attention the summit -- and media attending the s ummit will be

13 able to easily access the demonstration zones fro m the

14 Convention Center site as both zones are within e asy walking

15 distance of the Convention Center.

16 Aside from the conventional media outlets,

17 protesters themselves will also be able to commun icate

18 messages, images, and video from the protests thr ough popular

19 websites such as YouTube, Twitter, Facebook, and the like.

20 Accordingly, I find that Plaintiffs' First

21 Amendment rights will not be violated by Defendan ts' denial of

22 a permit to either march through the security per imeter to the

23 Strip District location or to rally on the Sevent h Street

24 Bridge.  As such, Plaintiffs have not established  a likelihood

25 of success on the merits for this claim.
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 1 Plaintiffs have also requested that I order the

 2 City of Pittsburgh to permit them to camp overnig ht in

 3 Schenley Park.  Plaintiffs contend that this perm it is

 4 necessary to not only safely accommodate out-of-t own

 5 protesters, but also because camping out and slee ping in a

 6 city park is symbolic of expressive conduct.

 7 Defendants counter that camping is prohibited in a

 8 city park without the approval of the Director of  Parks and

 9 Recreation, that the scope of Plaintiffs' request  is

10 unprecedented, and that the city will not be able  to maintain

11 the cleanliness or safety of Schenley Park if the y grant

12 Plaintiffs' request.

13 At the outset, I have serious doubts that sleepin g

14 overnight in a city park is expressive conduct in  the context

15 of this case.  It is the Plaintiffs' burden to de monstrate

16 that sleeping overnight in a park is expressive c onduct so

17 that First Amendment even applies, and I find Pla intiffs have

18 not met that burden.

19 Conduct is expressive if, considering the nature of

20 the activity and the factual context in which it was

21 undertaken, the activity was significantly imbued  with

22 elements of communication to fall within the Firs t Amendment.

23 This is a fact-sensitive, context-dependent inqui ry.

24 To be clear, I do not hold that sleeping overnigh t

25 in a Tent City cannot be deemed expressive conduc t as a matter
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 1 of law under all circumstances, but only that her e I find by a

 2 preponderance of the credible evidence presented indicates

 3 that while permitting the protesters to set up ca mp and sleep

 4 in Schenley Park would facilitate their protest e fforts,

 5 Plaintiffs' intent is not, as they proffered, exp ressive

 6 conduct.  Rather, the evidence establishes that t heir purpose

 7 in making this request is to accommodate the hund reds of

 8 people who are traveling to Pittsburgh for the pu rpose of

 9 protesting the G-20 and have no other place to st ay.

10 The duration and size of the proposed encampment

11 calls into question Plaintiffs' contention that i t is

12 expressive speech.  Were the proposed camps truly  intended for

13 that purpose, Plaintiffs could deliver their mess age in less

14 than a week, and using less than all participants  expected to

15 arrive in Pittsburgh.  They could also deliver th e message at

16 a state park in the area that allows camping on i ts grounds.

17 Finally, the message could be delivered during

18 normal park operating hours.  I find no credible evidence to

19 conclude that Plaintiffs' presence between the ho urs of

20 11 p.m. and 6 a.m. would convey any message that cannot be

21 conveyed during normal park operating hours.  Bas ed on the

22 record before me, I find that permitting overnigh t camping in

23 the public parks in this case would serve a purel y functional,

24 noncommunicative purpose, made in an effort to pr ocure no-cost

25 accommodation for out-of-town protesters.  As suc h, I need not
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 1 engage in any First Amendment analysis.

 2 Nevertheless, even though I could stop here, even

 3 if camping is expressive conduct in this case, I find that the

 4 city's prohibition on camping as well as retainin g the park's

 5 normal operating hours are reasonable time, place , and manner

 6 restrictions.

 7 First, there is no indication that the prohibitio n

 8 on camping in the parks is content based or that Plaintiffs'

 9 request was denied because of the message that th eir camping

10 might convey.

11 The evidence presented at the hearing demonstrate d

12 that the permits to camp were denied based on the  city's only

13 other previous experience in permitting large gro ups to camp

14 in the city park.  Specifically, the evidence pre sented

15 indicates that the cleanup that was required afte r one

16 experience came at great expense to the city and ultimately

17 led to the city's decision not to permit further groups to

18 camp.

19 I also note that in that instance approximately 2 00

20 campers were permitted to sleep in the park for o ne night.

21 Given that Plaintiffs are requesting that 3 to 50 0

22 participants will be permitted to camp for a peri od of six

23 days in Schenley Park, this will be an even great er burden on

24 city's resources than previous encampment.

25 Furthermore, I am not persuaded by Plaintiffs'
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 1 argument that the city's articulated interest is called into

 2 question by evidence that it granted a permit to a group to

 3 conduct an overnight vigil in April of 2009.  Fir st, the

 4 testimony presented indicates that the permit was  never

 5 actually issued.

 6 Second, an overnight vigil of approximately 300

 7 people is in no way comparable to permitting 3 to  500 people

 8 to live in Schenley Park for six days.

 9 I am also concerned about the practical

10 implications of ordering the city to grant Plaint iffs' camping

11 request.  Specifically, although 3RCC's represent ative

12 testified that she expected 3 to 500 campers in S chenley Park,

13 it is highly unlikely the group would be able to limit campers

14 to that number, given that several thousand prote sters are

15 expected for the summit.

16 Accordingly, the city is rightly concerned that i t

17 may be required to provide security for thousands  of campers

18 in Schenley Park while the majority of its resour ces will be

19 required to protect the downtown area.

20 Second, these regulations are narrowly tailored t o

21 serve the governmental interests, namely, the cit y's interest

22 in limiting wear and tear on Schenley Park; keepi ng the park

23 safe and clean and in an attractive and useable c ondition; and

24 devoting public safety resources to the downtown area.  To

25 permit people to use Schenley Park as temporary l iving
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 1 quarters will be detrimental to all these interes ts.

 2 The city also has a legitimate interest in ensuri ng

 3 its parks are adequately protected, and I find th at the city's

 4 parks will be exposed to more harm without campin g and hours

 5 of operation regulations than with them. 

 6 Furthermore, I need not limit my analysis in this

 7 regard to Plaintiffs' immediate request, but I mu st also

 8 consider future demonstrations.  If the city were  to permit

 9 these groups to camp in Schenley Park on the basi s that

10 camping is expressive protected conduct, other gr oups would

11 surely demand they also be permitted to do so, wh ich would

12 present insurmountable problems for the City's De partment of

13 Parks and Recreation.

14 Finally, again, for the reasons stated before,

15 Plaintiffs have alternative channels by which the y can

16 communicate their message.

17 Accordingly, I find that the city's denial of

18 Plaintiffs' request for permits to camp overnight  for the week

19 of the G-20 Conference in Schenley Park does not violate the

20 First Amendment.

21 Plaintiffs have also asserted that by preventing

22 these groups from camping in city parks, the city  is

23 infringing on the Plaintiffs' right to travel.  I  am

24 unpersuaded by this argument.  Quite simply, the city does not

25 have a constitutional duty to provide out-of-town  protesters
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 1 with low cost living conditions -- living accommo dations.

 2 Accordingly, I find that the city's denial does n ot burden

 3 Plaintiffs' right to travel.

 4 Plaintiff CodePink has requested I order the

 5 Commonwealth of Pennsylvania -- strike -- Commonw ealth

 6 Department of Conservation and Natural Resources and the City

 7 of Pittsburgh to authorize its use of Point State  Park on

 8 Sunday, September 20, Monday, and Tuesday, Septem ber 22nd.

 9 As an initial matter, it is clear that the DCNR i s

10 generally the only entity that has the authority to issue

11 permits for the use of Point State Park.  Plainti ff has not

12 requested a permit from the DCNR.  However, in th is case the

13 City of Pittsburgh holds a permit to use Point St ate Park from

14 September 20 to September 28 due to the Great Rac e, an annual

15 road race that attracts over 10,000 runners every  year.  On

16 September 20, the Junior Great Race for children is to take

17 place in Point State Park.  The Great Race itself  is scheduled

18 to end in Point State Park on September 27.

19 Citiparks was granted a week-long permit for this

20 event and was granted that permit prior to the an nouncement

21 that the G-20 Summit was to be held in Pittsburgh .  Therefore,

22 although it is clear that generally the DCNR is t he government

23 authority responsible for issuing permits for the  use of Point

24 State Park, it is also clear that the City of Pit tsburgh is

25 now in control of the use of the park for the dat es indicated.
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 1 Accordingly, it is the city's actions that are pr operly

 2 analyzed under traditional First Amendment princi ples.

 3 Soon after the announcement that the G-20 will be

 4 held in Pittsburgh, the Pittsburgh Bureau of Poli ce applied

 5 for and received permission from the city's Speci al Events

 6 Committee to use Point State Park as a security s taging area.

 7 In addition, Plaintiff correctly notes that the C ity of

 8 Pittsburgh has approved a request by the sponsors  of the

 9 Pittsburgh Free Speech Festival 2009, which is to  be held in

10 Point State Park on Wednesday, September 23rd.  S ponsors for

11 that event filed their request with the city on A ugust 10.

12 Plaintiff argues that the city's approval of the

13 Free Speech Festival '09 establishes that the cit y's denial of

14 this request to use Point State Park was content based, in

15 violation of the First Amendment.

16 Plaintiffs also argue that the city acted in

17 violation of the Equal Protection Clause in appro ving that

18 use.

19 These legal arguments are not likely to succeed o n

20 the merits.  The city presented credible evidence  that the

21 sponsors of the Pittsburgh Free Speech Festival ' 09 requested

22 use of Point State Park on August 10, prior to th e date

23 CodePink applied for its permit.  Furthermore, af ter the city

24 decided that it would open Point State Park up to  groups on

25 September 23rd, there was no evidence that the ci ty continued
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 1 to deny CodePink's permit because of a disagreeme nt with the

 2 message its members sought to convey.

 3 Rather, the evidence presented indicates that the

 4 city denied the Plaintiff's permits because, unli ke the

 5 organizers of the Free Speech Festival, Plaintiff  was

 6 requesting that it be permitted to camp out in Po int State

 7 Park.

 8 Furthermore, the city has issued a permit to

 9 organizers of the Free Speech Festival on conditi on that they

10 provide space in Point State Park and time in the ir program

11 for other groups, including the Plaintiffs.  Thus , I find that

12 the city acted in a content neutral manner.

13 Notwithstanding this analysis, I find that the ci ty

14 has failed to articulate how its restrictions on CodePink's

15 use of Point State Park are narrowly tailored to serve a

16 significant government interest.  The evidence pr esented

17 indicates that the only interest advanced by the city is to

18 allow ample time to break down the structures use d for the

19 Junior Great Race.  However, the evidence present ed also

20 indicates that this task has been completed every  year the

21 Junior Great Race has been run by Sunday evening of the event

22 and no later than 5 p.m.

23 Thus, I find that the city's refusal to grant

24 CodePink a permit to demonstrate in Point State P ark on

25 Sunday, September 20, at 7 p.m., and continuing t o Tuesday,
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 1 September 22 at 7 p.m., during normal park operat ing hours, is

 2 not narrowly tailored to serve a significant gove rnment

 3 interest.  As such, CodePink is likely to succeed  on the

 4 merits of this claim.

 5 I also find that the city's restrictions on the u se

 6 of Point State Park during this time period would  result in

 7 the loss of CodePink's First Amendment freedoms, thus

 8 constituting an irreparable injury.  In addition,  the grant of

 9 injunctive relief to CodePink would not result in  harm to the

10 city, as the testimony presented indicated that t he Great Race

11 organizers only concern with allowing CodePink to  use the park

12 during this time was its need to break down the J unior Great

13 Race, a concern I have previously addressed.

14 Finally, I find that the public interest would be

15 best served by granting the relief to CodePink as  it is in the

16 interest of Pittsburgh's residents to prevent the  city from

17 imposing unnecessary restrictions on speech.

18 Accordingly, I am ordering the city to permit

19 CodePink to use an area of Point State Park begin ning from the

20 time Citiparks completes the breakdown of the Jun ior Great

21 Race structures, but no later than Sunday, Septem ber 20, at

22 7 p.m., until Tuesday, September 22, at 7 p.m., d uring normal

23 park operating hours.

24 In conclusion, I grant CodePink's motion for a

25 temporary restraining order and preliminary injun ction to
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 1 allow CodePink to use an area of Point State Park  from Sunday,

 2 September 20, 7 p.m., until Tuesday, September 22 , 7 p.m.

 3 I find that Plaintiffs have failed to establish a

 4 likelihood of success on the merits of their othe r claims, and

 5 their motions for temporary restraining order and  preliminary

 6 injunction are denied or otherwise made moot by t he agreement

 7 of the parties.

 8 I will file a written order with the Clerk of Cou rt

 9 in due course.  We will adjourn.

10 (Record closed).

11  

12  

13  

14 C E R T I F I C A T E 

15                I, Richard T. Ford, certify that t he foregoing 

16 is a correct transcript from the record of procee dings in the 

17 above-titled matter. 

18 S/Richard T. Ford  ______________________________ ____ 
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