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Statement of Jurisdiction 
 

 This is an appeal from the judgment of sentence imposed by the Allegheny 

County Court of Common Pleas. Accordingly, this Court has jurisdiction pursuant 

to 42 Pa.C.S. § 742. The judgment of sentence is final under Pa.R.A.P. 341(b). 

Order in Question 
 

 The trial court’s sentencing order is as follows:1 
 

 
 

                                                 
1 The name of the victim to whom restitution is owed is redacted pursuant to the Public Access 
Policy of the Unified Judicial System of Pennsylvania. 
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Statement of the Scope and Standard of Review 
 

 Each of the issues raised in Ms. Black’s appeal addresses whether the trial 

court had the legal authority to impose certain court costs upon conviction and 

whether it acted unlawfully. These are questions of law, not of the trial court’s 

discretion, and are accordingly reviewed de novo. See Commonwealth v. Moody, 

125 A.3d 1, 6 (Pa. 2015) (whether the trial court followed the right procedures is a 

question of law reviewed de novo); Commonwealth v. Boyd, 73 A.3d 1269, 1273– 

74 (Pa. Super. Ct. 2013) (en banc) (trial court’s failure to follow statutory 

requirements in imposing financial obligations is a question of law). The Court 

also uses a plenary scope of review. Moody, 125 A.3d at 6. 

Statement of the Questions Presented 
 

1. Did the trial court err by failing to provide Ms. Black with a bill of costs 

detailing the specific costs, and the amount thereof, that she must pay? 

2. Did the trial court err by imposing the total aggregate amount of supervision 

fees, pursuant to 18 P.S. § 11.1102, at once, rather than allowing them to 

accrue each month that Ms. Black is on supervision? 

3. Did the trial court err by imposing certain court costs even though there is no 

statute that authorizes imposing such costs? 

4. Did the trial court err by imposing court costs on Ms. Black without 

considering her financial resources and ability to pay? 
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The trial court erred by answering each of these questions as “no.”  

Statement of the Case 
 

A. Form of Action and Procedural History 
 

This direct appeal challenges the imposition of court costs on Appellant 

Secada Black because the trial court failed to comply with Pennsylvania law. In 

CP-02-CR-0002172-2019, Ms. Black was charged with two counts of felony retail 

theft in violation of 18 Pa.C.S § 3929(a)(1) and two counts of felony criminal 

conspiracy in violation of 18 Pa.C.S. § 903, resulting from thefts at two retail store 

on January 26, 2019. (R. 03a). 

On May 21, 2019, Ms. Black entered into a plea agreement with the District 

Attorney and pled guilty before the Honorable John A. Zottola to one count of 

misdemeanor retail theft. (R. 21a). The District Attorney withdrew the other 

charges. Id. The trial court sentenced Ms. Black to 12 months of probation, ordered 

her to pay restitution in the amount of $121 to one of the stores, complete any drug 

and alcohol treatment as required by probation, and to pay court costs. (R. 22a). At 

the time of sentencing, Ms. Black, through counsel, asked that the trial court 

consider her ability to pay and waive her court costs in light of her indigence. (R. 

27a). The trial court denied her request. (R. 28a). Ms. Black’s court costs totaled 

$1,500. (R. 30a). 
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Ms. Black filed a timely post-sentencing motion on May 29, 2019 that the 

trial court denied the same day. (R. 04a). She filed a Notice of Appeal on June 7, 

2019 and a Concise Statement of Errors pursuant to Pa.R.A.P. 1925. (R. 05a). See 

Appendix B. On August 30, 2019, the trial court issued its opinion. See Appendix 

A.  

B. Factual Background 
 

On January 26, 2019, Ms. Black and two other women stole two bottles of 

liquor, valued at approximately $121, from a retail wine and liquor store. Trial Ct. 

Op. at 2. An hour later, Ms. Black and one of those women then attempted to steal 

an additional $1,151 in clothing from a clothing store; the store’s loss-prevention 

staff stopped and detained them before they succeeded in the theft. Id. at 2–3. 

Police from the Bethel Park Police Department arrived and arrested the women for 

both offenses. Id.  

After Ms. Black pled guilty and accepted responsibility for these crimes, she 

requested that the trial court waive her court costs in light of her indigence. (R. 

27a). At the May 21, 2019 sentencing hearing, Ms. Black’s counsel explained that 

Ms. Black is indigent and unable to work. (R. 28a). She has two daughters, a six-

year-old and an eighteen-year-old, for whom she is the primary caregiver. Id. At 

the time of the hearing, Ms. Black had recently been hit by a car and was in the 

process of seeking disability benefits from the Social Security Administration 
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because the accident left her unable to work. Id. The trial court refused to consider 

her “hard luck story,” considering it a “slippery slope.” Id. The trial court 

apparently had made a general policy determination “early on” that it does not 

waive court costs. Id.  

At no time did the trial court provide Ms. Black, or her counsel, with a list of 

court costs that she owed, or even the total amount that she owed. Neither at 

sentencing, nor post-sentencing, did the trial court ever provide a bill of costs to 

Ms. Black or her counsel. When trial counsel was preparing an appeal to challenge 

the trial court’s refusal to consider Ms. Black’s ability to pay, she discovered for 

the first time—upon reviewing the court docket—that the court had imposed all of 

Ms. Black’s supervision fees upon sentencing and had also imposed certain costs 

that lacked a proper statutory basis. The “Itemized Account of Fines, Costs, Fees, 

and Restitution” that was placed in the court file was prepared on May 30, 2019—

nine days after sentencing—was never given to Ms. Black or her counsel, and was 

apparently not signed by the trial court judge. (R. 30a-31a). 

Summary of the Argument 
 

This case implicates the manner in which a trial court in the Commonwealth 

may impose court costs on a criminal defendant, including what procedures a court 

must follow and what categories of costs are properly taxable on a defendant. As a 

result of her guilty plea to a charge of misdemeanor retail theft, Ms. Black owes 
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nearly $1,500 in court costs. (R. 30a). Yet the manner in which such costs were 

imposed upon her violates both Pennsylvania law and fundamental principles of 

due process. As a result, these costs should be vacated and the matter remanded so 

that the trial court can re-impose costs in a manner consistent with Pennsylvania 

law. 

The trial court committed several procedural errors, each of which is 

separate grounds to vacate the imposition of costs. First, the trial court failed to 

provide Ms. Black with a detailed bill of costs when it imposed these costs upon 

her. It is well-established under Pennsylvania law that criminal defendants must 

receive a reasonably specific bill of costs at the time of sentencing. This 

requirement also has a constitutional underpinning: due process requires that 

defendants receive notice, such as in the form a bill itemizing precisely what they 

owe, before they may be deprived of their property. Ms. Black never received a bill 

of costs; rather, a clerk of courts entered a vague entry on the docket nine days 

after she was sentenced and never served her or her counsel with a copy. The trial 

court contends that such an entry on the docket was legally sufficient. It was not. 

Instead, she was entitled to receive a copy of the bill of costs at the time of 

sentencing, in the same way that she received a specific order listing the amount of 

restitution she must pay.  
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Second, the trial court also immediately imposed the total balance of 

projected monthly supervision fees upon Ms. Black at sentencing, even though she 

only becomes liable for supervision costs one month at a time. Ms. Black was 

sentenced to a year of probation in Allegheny County, which charges defendants a 

$45 monthly fee for probation supervision. The trial court, however, immediately 

obligated her to pay $540, the entire cost of one year of court supervision, even 

though Ms. Black only becomes liable under the plain language of the applicable 

statutes for charges on a monthly basis. The reason that costs accrue each month, 

rather than all at once, is simple: at the time of sentencing, it is impossible to know 

whether the defendant will actually be on probation for the entire projected length 

of supervision. This is reflected in the plain text of 18 P.S. § 11.1102(c), which 

authorizes the monthly supervision fees. As it is a penal statute, which is subject to 

strict construction, the appropriate outcome is a ruling that Ms. Black was not 

liable for the entire balance of her supervision fees the day of sentencing—only 

$45 for the first month.  

Third, the trial court imposed certain costs on Ms. Black even though no 

statute requires that she pay them. As our Supreme Court has explained, “a 

defendant may be required to only pay costs authorized by statute.” 

Commonwealth v. Coder, 415 A.2d 406, 410 (Pa. 1980). If no such statutory 

authorization exists, the court cost is invalid and must fall. Ms. Black challenges 
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four court costs that lack statutory authority: Court Technology Fee (Allegheny); 

Department of Records – Conviction (Allegheny) (charged twice); Record 

Management Fee (Allegheny) (charged twice); and Use of County (Conviction) 

(Allegheny). Neither of the statutes cited by the trial court justified these costs. Nor 

are these costs authorized by other statutes that the trial court did not address but 

that this Court sometimes looks to, including 42 Pa.C.S. § 9728(g) and Section 64 

of the Criminal Procedure Act of 1860 (repealed). In light of the strict construction 

required for these penal statutes, the trial court erred in imposing costs without 

statutory authorization.  

Fourth, all of the costs in this case were imposed upon Ms. Black without 

any consideration of her indigence, as is required under Pennsylvania law. This 

Court, sitting en banc is already considering this issue in Commonwealth v. Lopez, 

1313 EDA 2018, and Commonwealth v. Gary-Ravenell, 2551 EDA 2018, which 

are currently pending and should resolve this question of law. All of the evidence 

of record, as well as the fact of her representation by the Office of Conflict 

Counsel, negates any finding that she is, or will be, able to pay these costs. The 

trial court nonetheless denied her relief, apparently as a matter of policy, without 

considering her individual circumstances. Pa.R.Crim.P. 706(C) and 42 Pa.C.S. §§ 

9721(c.1) and 9728(b.2) require precisely the consideration that the trial court 

declined.  
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Pennsylvania law seeks to create order in how court costs are imposed upon 

defendants. The challenged costs imposed upon Ms. Black here did not comport 

with Pennsylvania law, and the trial court’s actions created many of the problems 

that those laws sought to solve: the imposition of costs without legal basis, the 

imposition of costs that a defendant cannot pay, and the imposition of costs 

without any notice. Accordingly, this Court should vacate the imposition of costs 

and order the trial court to re-impose costs only in accordance with Pennsylvania 

law. 

Argument 
 

A. The trial court unlawfully imposed costs on Ms. Black without 
providing her with a bill of costs detailing them.  

 
The trial court’s failure to provide Ms. Black with a detailed bill of costs 

when it imposed them at sentencing violates both Pennsylvania law and underlying 

fundamental notions of due process firmly established by case law. It compounded 

the error by not even providing Ms. Black (or her counsel) any information 

regarding the types and amounts of court costs to be imposed in her case post-

sentencing. This is the equivalent of being convicted and sentenced to probation, 

without a court ever explaining the length of probation or the conditions thereof. 

All the sentencing judge told Ms. Black was that she was “responsible for [court] 

costs,” and the court merely noted on the sentencing form that she was “to pay all 

applicable fees and costs unless otherwise noted.” (R. 22a; 27a). This practice did 
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not comport with the requirements set forth by both the Supreme Court of 

Pennsylvania and this Court when trial courts impose court costs.  

Pennsylvania courts have long recognized that defendants must receive a bill 

of costs that outlines precisely which costs are being assessed against them, so that 

they have an opportunity to file objections. See Commonwealth v. Coder, 415 A.2d 

406, 410 (Pa. 1980) (explaining that a defendant is entitled to a bill of costs on 

which she can file objections). This Court explained in Commonwealth v. 

Allshouse, 924 A.2d 1215 (Pa. 2007),2 that it is “well-settled” that a defendant 

must receive a bill of costs. See also Commonwealth v. Gill, 432 A.2d 1001, 1004 

(Pa. Super. Ct. 1981) (noting that defendants received bills of costs from which 

they filed objections).3  

The requirement that defendants receive a bill of costs has a constitutional 

due process underpinning. The bill of costs reflects money that the defendant must 

pay, pursuant to a court order.4 This money is a protected property interest under 

the U.S. Constitution’s Due Process Clause. See Nelson v. Colorado, 137 S.Ct. 

                                                 
2 The judgment in this case was vacated by Allshouse v. Pennsylvania, 562 U.S. 1267 (2011), 
because of the Supreme Court’s decision in Michigan v. Bryant, 562 U.S. 355 (2011), 
concerning the Confrontation Clause. This subsequent history does not disturb the separate 
holding on costs.   
3 While cases sometimes use the phrase “bill of costs” in connection with the District Attorney’s 
submission of the costs of prosecution, the clerk of courts is, separately, required to submit a bill 
of costs detailing all of the costs assessed in the case. See Commonwealth v. Hower, 406 A.2d 
754, 755 (Pa. Super. Ct. 1979) (describing the bill of costs presented by the clerk of courts, from 
which the defendant successfully had several items stricken).  
5 The docket sheet does not even list “bill of costs” or any other descriptor for the May 30th: it 
simply says “penalty assessed.” 
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1249, 1255 (2017); Buck v. Beard, 879 A.2d 157, 160 (Pa. 2005). When protected 

property interests are at stake, the state must provide notice and an opportunity to 

be heard, considered “fundamental,” before depriving an individual of their 

property. Pa. Bankers Ass’n v. Pa. Dep’t of Banking, 956 A.2d 956, 965 (Pa. 

2008); see also Commonwealth v. All That Certain Lot, 104 A.3d 411, 459 n.17 

(Pa. 2014) (in civil proceedings for property, “the Commonwealth must provide 

the owner of the property with adequate notice and an opportunity to be heard”). 

The bill of costs fulfills this constitutional obligation of providing notice; if such a 

bill is not provided, any subsequent deprivation of property does not comply with 

due process.   

 The trial court does not dispute that Ms. Black was entitled to a bill of costs. 

Instead, it reasons that the entry of costs by the clerk of courts onto the docket was 

sufficient to fulfill its obligation to provide Ms. Black with a bill of costs. Trial Ct. 

Op. at 6. It was not. As the record shows, the bill of costs—labeled an “Itemized 

Account of Fines, Costs, Fees, and Restitution”—was prepared by the Department 

of Court Records on May 30, 2019 at 2:22 PM.5 (R. 04a; 30a). This was nine days 

after Ms. Black was sentenced on May 21. The trial court judge never signed the 

document assessing the costs, as the signature line for the “Issuing Authority” is 

blank. (R. 31a). Moreover, neither she nor her counsel was ever served with a copy 

                                                 
5 The docket sheet does not even list “bill of costs” or any other descriptor for the May 30th: it 
simply says “penalty assessed.” 
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of this bill of costs. Ms. Black received no notice; without such notice, it was 

impossible for Ms. Black to contest the amount. Rather, the trial court merely told 

Ms. Black was that it was ordering her to pay costs. (R. 27a). The plea colloquy 

did not contain any discussion of costs, let alone alert her to the amount she would 

owe. (R. 8a–18a). At sentencing, Ms. Black’s counsel requested that the court 

waive costs in light her indigence, yet the court still failed to discuss the amount of 

costs. (R. 27a–28a). At no point did the judge specify a dollar amount, let alone the 

specific costs assessed. Even the sentencing order did not specify the types of costs 

Ms. Black would owe or the amounts thereof, even though it does specify the 

restitution. (R. 22a). The onus is not on the defendant to proactively monitor the 

docket: the law requires that the court provide the defendant with a bill of costs at 

the time of sentencing.6 Accordingly, the Commonwealth failed in its due process 

obligations to provide Ms. Black with notice and an opportunity to be heard before 

depriving her of her property. 

 Allowing a docket entry to suffice as notice would create other serious 

issues, including with timing of an appeal. In Ms. Black’s case, nearly all of the 

                                                 
6 Indeed, it is a fluke that Ms. Black’s counsel ever identified the problems with her court costs 
set out above. Because of Ms. Black’s indigence and the serious burden that court costs will 
impose on her, she decided to challenge the imposition of costs based primarily on her ability to 
pay. Only when reviewing the docket to prepare the appeal paperwork did counsel notice costs 
that appeared to lack a proper statutory basis. It is certainly not the normal practice for public 
defenders with heavy caseloads to check the docket weeks after a client has been sentenced to 
see what costs the court has imposed without notice.  
 



13 
 

time to file a post-sentencing motion passed before the clerk of courts filed the bill 

of costs, and even then the court did not actually serve the defendant.7 Because a 

bill was not timely received, Ms. Black could not raise objections to the costs that 

raised a proper statutory basis with the trial court and thus these issues are 

necessarily being litigated for the first time on appeal. While this Court has 

explained that a challenge to the legality of costs is not waivable and is thus 

properly before this Court, see, e.g., Commonwealth v. Lehman, 201 A.3d 1279, 

1283 (Pa. Super. Ct. 2019), the trial court’s practice here nevertheless creates 

serious issues that impact both defendants’ rights and effective judicial 

administration.  

 At sentencing, the court specifies the length of a jail sentence, a period of 

probation, and even the amount of fines and restitution at sentencing. Indeed, Ms. 

Black was explicitly informed by the court at sentencing that she would have to 

pay $121 in restitution, both in the sentencing order and a separate restitution 

order. (R. 22a; 24a). It is unacceptable, and unlawful, for a court to fail to provide 

the same level of detail concerning costs owed at this time.8  Accordingly, this 

                                                 
7 Pa.R.Crim.P. 720 places a strict time limit on filing a post-sentencing motion, as it operates on 
the assumption that the defendant actually receives notice of the details of the sentencing order at 
sentencing.  
8 After all, these costs are all set by statute and the bill is automatically generated by the CPCMS 
computer system; there are no practical obstacles to making the information available 
contemporaneously to the parties, and the court. Not only is this practice feasible, it is required 
by Pennsylvania law and fundamental notions of due process.  While there may be some costs 
that are not yet ready at the time of sentencing, such as a lab bill or witness fees, this does not 
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Court should vacate the imposition of court costs in this case, with instructions to 

the trial court to re-impose such costs only when it provides a contemporaneous 

bill of costs to Ms. Black and counsel, i.e. at sentencing. 

B. The trial court unlawfully imposed the total projected balance of 
monthly supervision fees on Ms. Black at the time of sentencing, even 
though she only becomes liable for $45 each month.  

 
The trial court immediately imposed the total projected balance of monthly 

supervision fees at the time of sentencing, even though the law only makes Ms. 

Black liable for a portion of her supervision costs on a monthly basis. Ms. Black 

received a sentence of one year of probation. Allegheny County charges a monthly 

supervision fee of $45 for each month that a defendant spends on probation, 

pursuant to 18 P.S. § 11.1102(c). When the trial court imposed costs, however, it 

immediately charged her with the total $540 in supervision fees in one lump sum. 

However, a defendant does not become liable for the cost of the entire period of 

supervision at the time she begins probation because it is unknown at this time how 

much of the period of supervision she will actually complete. Instead, she only 

becomes liable for $45, with the remaining balance accruing each month that she 

actually serves on probation.  

 

                                                                                                                                                             
prevent the court from providing the defendant with a contemporaneous accounting of all of the 
“standard” costs imposed in the case at sentencing. In Ms. Black’s case, there were no such 
potentially contested bills. 
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Section 11.1102(c) provides:  

The court shall impose as a condition of supervision a monthly 
supervision fee of at least $25 on any offender placed on probation, 
parole, accelerated rehabilitative disposition, probation without 
verdict or intermediate punishment unless the court finds that the fee 
should be reduced, waived or deferred based on the offender's present 
inability to pay. Of the fee collected, 50% shall be deposited into the 
County Offender Supervision Fund established in each county 
pursuant to this section, and the remaining 50% shall be deposited into 
the State Offender Supervision Fund established pursuant to this 
section. 
 
Per the plain language of this provision, Ms. Black must pay a minimum 

“monthly” supervision fee while on probation, and Allegheny County has set that 

monthly amount at $45. The use of the word “monthly” implies that the liability 

for the $45 accrues each separate month that a defendant is under supervision. 

Much like a recurring subscription fee, the total balance does not become due, but 

rather the amount comes due with each month of actual use. The plain language of 

the statute does not require, nor does it support, the imposition of the potential total 

amount.  

This narrow, plain language construction of the term “monthly” is compelled 

by Pennsylvania’s Statutory Construction Act (“SCA”). Section 1928(b)(1) of the 

SCA requires that penal provisions be strictly construed. 1 Pa.C.S. § 1928. Statutes 

imposing court costs are considered penal in nature. See Commonwealth v. 

Garzone, 34 A.3d 67, 75 (Pa. 2012). Words and phrases in statutes must be 

construed “according to their common and approved usage.” 1 Pa.C.S. § 1903(a). 
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“Monthly” is not ambiguous; it has a clear meaning. Merriam-Webster defines 

“monthly” as “occurring or appearing every month”: it occurs each month that she 

has a supervision fee to pay, akin to a cable or telephone bill.9 No Pennsylvania 

court appears to have interpreted the term “monthly” in this provision or other 

analogous statutory provisions. The straightforward, dictionary definition of 

“monthly” should settle the matter—Ms. Black only becomes liable for $45 each 

month as she participates in court supervision, rather than a projected total of 

supervision fees at sentencing. 

Even if the term “monthly” could be considered ambiguous, such as that the 

defendant owes the entire amount at sentencing but must only pay the $45 fee on a 

monthly basis, that interpretation is at odds with Pennsylvania law and its 

principles of statutory interpretation. Pennsylvania courts follow the principles of 

lenity, requiring any ambiguous language in a penal statute to be “interpreted in the 

light most favorable to the accused.” Commonwealth v. Huggins, 836 A.2d 862, 

868 n.5 (Pa. 2003) (quoting Commonwealth v. Booth, 766 A.2d 843, 846 (Pa. 

2001)). The interpretation that a defendant has to pay a set amount each month is 

not the one that results from a strict interpretation of the statute. It would also 

conflict with the authority granted to courts in Pa.R.Crim.P. 706(B) to set an 

installment payment plan for fines and costs: if the defendant was statutorily 

                                                 
9 “Definition of Monthly,” Merriam-Webster Dictionary, https://www.merriam-
webster.com/dictionary/monthly. 
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required to pay $45 per month (rather than the $45 accruing each month), then it 

would upset the court’s power to set affordable payment plans.  

 Allegheny County’s own administrative order setting forth supervision fees 

also assumes that a defendant becomes liable for supervision fees each month she 

is on supervision. Order No. AD-2012-120-CR requires that each individual on 

probation “shall be assessed an offender supervision fee of forty-five dollars 

($45.00) for every month or fraction thereof that an offender is under supervision.” 

42 Pa.B. 3438 (June 16, 2012). Allegheny County’s order presumes that the fee 

only becomes due after each month of supervision is completed, and it 

contemplates reductions where an entire monthly period is not completed—after 

all, sentencing courts impose periods of probation in full months, not fractions 

thereof. When Ms. Black was sentenced, she was given a probationary sentence for 

one year, but that does not mean she will actually serve a year of supervision. 

Intervening factors such as early termination of probation or re-incarceration 

would end that supervision, and under Allegheny County’s order, the individual 

would no longer be liable for any future fees.10  

                                                 
10 The Allegheny order also specifies that a defendant “may pay the offender supervision fees 
either at one time or on a monthly basis.” This is, in a sense, contradictory to the other language 
in the order, but it does not undercut the basic requirement that a defendant be on supervision in 
order to accrue the cost. It is also subservient to 18 P.S. § 11.1102. Regardless, a perfectly 
natural reading of that language is that payment of the defendant’s supervision fees could be 
deferred under § 11.1102 and the defendant can pay them all in a lump sum once she is able. 
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 This construction also finds support in the administrative regulations 

promulgated by the Board of Probation and Parole. According to those regulations, 

after collecting money, the “county clerk of courts shall on a monthly basis transfer 

50% of the supervision fees collected by that county to the Board . . . .” 37 Pa. 

Code § 68.53. Similarly, when the county probation department collects money 

from defendants, it “shall deposit, at least monthly, 50% of the funds” into the 

supervision fee fund. 37 Pa. Code § 68.51. While not dispositive, these regulations 

do suggest that the Board views the monthly supervision fee as a monthly event, 

with payments coming in each month from defendants as they accrue.  

In its 1925 opinion, the trial court sidesteps this issue by claiming that it 

acted pursuant to 42 Pa.C.S. § 9728(b)(4), which specifies that the “total amount 

for which the person is liable pursuant to this section may be entered as a judgment 

upon the person or the property of the person sentenced or ordered, regardless of 

whether the amount has been ordered to be paid in installments.” Trial Ct. Op. at 5. 

What this provision means is that, if Ms. Black were on a payment plan of $10 per 

month for her entire $1,500 in court costs, there would be no problem with the 

court entering the total civil judgment against her, even though the court only 

expects her to pay $10 a month. However, Section 9728(b)(4) is irrelevant here: it 

has no bearing on the question before this Court, which is when Ms. Black 
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becomes liable for the probation supervision fees, something that is unaddressed 

by Section 9728.  

This is not an academic exercise. Because it is unknown at the outset 

whether an individual may not actually complete the entire period of supervision, 

imposing the costs of the entire period immediately is illogical and risks absurd 

outcomes. Under various circumstances, a defendant may be on probation for a 

shorter period of time than initially envisioned at sentencing. Probation may be 

terminated early, or the defendant may be arrested while on probation and 

incarcerated. Either way, the obligation to pay the monthly fee under Section 

11.1102 terminates. When the supervision fee for the entire probationary period is 

assessed at the time of sentencing, there is the very real risk that the clerk of courts 

will not properly credit the time and money that the defendant no longer owes.11 A 

defendant may pay the entire balance at sentencing, only to find herself re-

incarcerated before completing probation; at that point, although the defendant 

would be lawfully entitled to a refund, it would be up to her to affirmatively seek 

it. This is not an abstract issue: 10 percent of prison admissions in Pennsylvania 

each year stem from supervision violations by individuals on probation, which 

means that many thousands of defendants necessarily no longer owe supervision 
                                                 
11 As but one example, the defendant in CP-51-CR-0311841-2001 had $650 in supervision fees 
removed from his case balance only after the defendant, represented by undersigned counsel, 
filed a motion and explained to the court that he had been incarcerated for those months during 
which he otherwise would have owed the supervision fees. That this was noticed and corrected is 
an aberration.  
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fees for months that the sentencing court assumed they would be on probation.12 A 

more just, and administrable, course of action is to require the clerk of courts to 

automatically impose each month’s fee on a monthly basis, which can be done via 

an automated process in the CPCMS computer system. It is also required by 18 

P.S. § 11.1102(C). This Court should vacate the imposition of supervision fees and 

instruct the trial court on the proper procedure when assessing supervision fees.  

C. The trial court lacked statutory authority to impose certain costs, which 
renders their imposition unlawful.  

 
 Separate from the issue of Ms. Black’s ability to pay is the question of 

whether the trial court could impose certain court costs without any statutory 

authority to do so. A court’s power to place costs upon a defendant “requires 

statutory authority.” Commonwealth v. Houck, 335 A.2d 389, 391 (Pa. Super. Ct. 

1975). Without any statutory authority, “the assessment must fall.” Id. Here, the 

following four court costs appear to lack a statutory basis: Court Technology Fee 

(Allegheny) for $5.50; Department of Records – Conviction (Allegheny), which is 

listed twice, once for $20.00 and once for $180.00; Record Management Fee 

(Allegheny), which is listed twice, once for $2.20 and once for $3.30; and Use of 

                                                 
12 Samantha Melamed, How Probation and Parole Violations are Filling Pennsylvania Prisons, 
Bloating Budgets, Phila. Inquirer (June 18, 2019), https://www.inquirer.com/news/probation-
parole-philadelphia-prison-mass-incarceration-violations-corrections-secretary-john-wetzel-
20190618.html. 
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County (Conviction) (Allegheny) for $4.00.13 (R. 06a). Even if Ms. Black had the 

means to pay her court costs, it would be unlawful for the trial court to impose 

these four costs. Accordingly, these assessments must be stricken. 

This is not the first time that the Allegheny County court has imposed 

unlawful costs, as this Court addressed a similar issue arising from an Allegheny 

County court in Commonwealth v. Gill, 432 A.2d 1001 (Pa. Super. Ct. 1981). The 

Gill Court invalidated unlawful costs, including a $80 “Court Fee” for certain 

hearings, a witness fee, a fee for processing payments to witnesses, a “probate fee” 

charged on money paid to the court, and a fee for service of process. Id. at 1009. 

As this Court explained in Gill, “costs must not be assessed except as authorized 

by law,” and “the burden of justifying” the costs is on the Commonwealth. Id. In 

other words, it is not Ms. Black’s burden to show that the costs were imposed 

unlawfully, but rather the Commonwealth’s affirmative duty to show that there is 

sufficient statutory authorization for their imposition.  

In other cases concerning court costs, Pennsylvania courts, including this 

Court and the Supreme Court of Pennsylvania, have reiterated the requirement that 

each cost assessed have proper statutory authority and have invalidated other 

unlawful court costs imposed on defendants that lacked such authority. See, e.g., 

Garzone, 34 A.3d at 80 (finding assessment relating to prosecutors’ salaries 

                                                 
13 Ms. Black’s Rule 1925 statement also listed a DCR Civil Judgment Fee (Allegheny) as 
possibly lacking a statutory basis, but Appellant is no longer pursuing that argument.  
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improper as it was not authorized by statute); Coder, 415 A.2d at 410 (explaining 

that “a defendant may be required to only pay costs authorized by statute” and 

invalidating costs relating to jurors’ expenses); Commonwealth v. Rivera, 95 A.3d 

913, 916 (Pa. Super. Ct. 2014) (noting that Pennsylvania courts have “repeatedly 

refused” to require defendants to pay for their public defenders “absent explicit 

statutory authority”); Commonwealth v. Williams, 909 A.2d 419, 421 (Pa. 

Commw. Ct. 2006) (remanding with instructions to determine whether assessment 

of “transportation costs” was statutorily authorized).  

The question of whether each cost was properly imposed is one of statutory 

interpretation. As the Supreme Court of Pennsylvania has explained, statutes 

imposing court costs are “penal in nature and therefore subject to strict 

construction.” Garzone, 34 A.3d at 75. Where a “statute does not expressly 

identify” certain costs, and the question of whether such costs are statutorily 

authorized is “equivocal (at best),” a narrower construction favoring defendants 

“must prevail.” Id. Here, the statutes relied upon by the trial court below do not 

clearly authorize the challenged costs and the Commonwealth has not carried its 

burden. In addition, other potential sources of statutory authority for the charges 

are likewise insufficient.   

 

 



23 
 

1. The statutes that the trial court cited do not clearly authorize the 
challenged costs. 

 
While the trial court acknowledged that it cannot impose costs without 

statutory authorization, the provisions that it cited as allowing such costs, do not 

provide the necessary authorization. Trial Ct. Op. at 4–5. In total, the trial court 

cited two different provisions as providing a statutory basis for the costs at issue, 

but neither of these cited provisions in fact authorizes the court costs assessed. 

 First, the trial court cited 16 P.S. § 1403, which requires that the defendant 

pay the costs incurred by the District Attorney for investigation, apprehension, 

prosecution, and conviction, as providing authorization for these costs.14 The trial 

court appeared to reason that because the revenues that result from collection of 

these county-imposed would ultimately help fund the office of the District 

Attorney, they are authorized by Section 4403. Trial Ct. Op. at 5 (finding that costs 

imposed would be “allocated to the designated offices which were incurred [sic] in 

prosecution of the Appellant”). However, Section 4403 provides no such authority 

for these costs, as it encompasses only the costs “incurred by district attorney or his 

assistants or any officer directed by him.” 16 P.S. § 4403. Indeed, the Supreme 

Court has rejected a broad reading of Section 4403 in Garzone, ruling that it does 

not even permit courts to charge defendants with the cost of District Attorney 

                                                 
14 The trial court incorrectly cited to 16 P.S. § 1403. However, that statute does not actually 
apply to Allegheny County. Because it is a county of the Second Class, it is instead governed by 
16 P.S. § 4403.  
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salaries. 34 A.3d at 80. While the statutory language does reach the actions of law 

enforcement officers taken at the behest of the District Attorney, see 

Commonwealth v. Smith, 901 A.2d 1030, 1032 (Pa. Super. Ct. 2006), it certainly 

does not reach costs incurred by entities outside the authority of the District 

Attorney’s office. The Court Technology Fee (Allegheny), Department of Records 

– Conviction (Allegheny), Record Management Fee (Allegheny), and Use of 

County (Conviction) (Allegheny) bear no relationship to expenses of the District 

Attorney or law enforcement acting at his direction. They do not go to the District 

Attorney to repay that office’s costs. Three of the four costs go instead to various 

parts of the court, such as the records department or court technology, and one 

goes generally to the county.15  

The trial court next claimed that these costs were justifiably imposed under 

16 P.S. § 3405(a.2), which concerns offices, records, and papers of county officers. 

Section 3405(a.2) provides: 

The county commissioners shall have the power to impose a fee on 
recorded instruments required to be kept permanently that are filed 
with the county. The county commissioners, with the approval of the 
president judge, shall have the power to impose a fee on civil or 
criminal cases filed in the court of common pleas. The fees will be 
collected by the appropriate row officer and deposited in a special 
records management fund, administered by the county's records 
management program in the Office of Management and Productivity 
or, in the absence of such an office, an office that handles the same or 

                                                 
15 When costs pursuant to 16 P.S. § 4403 appear on a docket or bill of costs, they are labeled as 
“DA’s Costs of Prosecution.”   
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similar functions. The fund shall be solely used to help defray the cost 
of maintaining, administering, preserving and caring for the records of 
the county. (emphasis added).16 
 
 However, the trial court’s assertion that Section 3405(a.2) authorized the 

costs at issue here presents several problems. First, the only possible cost that this 

provision authorizes is a Record Management Fee, not the three other costs 

challenged in this appeal. Second, although the provision authorizes the county 

commissioners to create such a fee, it does not itself establish this fee. Because the 

trial court did not cite to any ordinance, resolution, notice in the Pennsylvania 

Bulletin, or other appropriate document in which the county commissioners set 

forth the actual dollar amount of the fee, the Commonwealth has not carried its 

burden of establishing the statutory authorization for the Record Management Fees 

charged in this case. Finally, although Section 3405(a.2) authorizes charging such 

a fee, nothing in the statute authorizes charging the defendant for the fee. As is 

noted above, the Supreme Court has already explained that a defendant can only be 

required to pay costs authorized by a statute when that statute makes the defendant 

liable for those costs. See Coder, 415 A.2d at 410. Thus, the Commonwealth Court 

found in Fordyce v. Clerk of Courts, Forest County, 869 A.2d 1049, 1053–54 (Pa. 

Commw. Ct. 2005), that a statute authorizing sheriff to bill county for 

transportation costs did not make the defendant liable for the transportation costs 

                                                 
16 That this cost is to go into a “special records management fund” is also another explanation for 
why these costs are plainly not reimbursements to the District Attorney under Section 4403. 
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absent clear statutory authority. That is why, for example, a defendant is generally 

liable for the District Attorney’s itemized costs under 16 P.S. § 4403: the statute 

explicitly makes the defendant liable upon conviction. By contrast, 16 P.S. 

§ 3405(a.2) contains no such language. For these reasons, Section 3405(a.2) cannot 

serve as the statutory basis for any of the challenged costs.  

2. The challenged costs are also not authorized by 42 Pa.C.S. 
§ 9728(g). 

 
 In other cases, the Commonwealth has relied upon statutes not mentioned by 

the trial court here to justify costs levied against criminal defendants. For the sake 

of completeness, two of those provisions are discussed below.  

The first is 42 Pa.C.S. § 9728, which is titled “Collection of restitution, 

reparation, fees, costs, fines and penalties.” Section 9728(g) provides: 

(g) Costs, etc.--Any sheriff's costs, filing fees and costs of the county 
probation department, clerk of courts or other appropriate 
governmental agency, including, but not limited to, any reasonable 
administrative costs associated with the collection of restitution, 
transportation costs and other costs associated with the prosecution, 
shall be borne by the defendant and shall be collected by the county 
probation department or other appropriate governmental agency along 
with the total amount of the judgment and remitted to the appropriate 
agencies at the time of or prior to satisfaction of judgment.  

 
While this provision may seem to authorize any “reasonable administrative costs” 

borne by the clerk of courts, or “other costs associated with the prosecution,” this 

provision actually deals only with costs associated with the collection of fines, 
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costs, and restitution (as the name of the statute indicates).17 Accordingly, this 

provision is applicable when a defendant becomes liable for any costs charged by 

the clerk of courts that are associated with filing a contempt or probation violation 

petition, as well as any costs of the District Attorney associated with prosecuting 

that contempt or probation violation petition. In Commonwealth v. Gaddis, 639 

A.2d 462 (Pa. Super. Ct. 1994), this Court interpreted Section 9728 and determined 

that “the separate reference to ‘costs’ in subsection (g) provides for the collection 

of costs associated with obtaining a money judgment against the defendant, and 

does not provide for the imposition of the costs of prosecution itself.” 639 A.2d at 

472. This flows logically from the structure and purpose of Section 9728, which is 

focused on collecting funds already lawfully imposed at sentencing. Under that 

correct interpretation, none of the costs at issue in Ms. Black’s case could be 

authorized under this statute because none of the costs address the collection of 

fines, costs, or restitution. 

 This Court implicitly affirmed the Gaddis decision last year in 

Commonwealth v. Lehman, 201 A.3d 1279, 1283 n.12 (Pa. Super. Ct. 2019). In 

Lehman, the Commonwealth argued that the costs it incurred associated with 

resentencing were authorized by Section 9728(g), but this Court rejected that 
                                                 
17 A statute’s title and preamble, as well as headings, “may be considered in the construction 
thereof.” 1 Pa.C.S. § 1924. “[H]eadings prefixed to titles, parts, articles, chapters, sections, and 
other divisions” within a statute “may be used to aid in the construction thereof,” but do not 
control. Id. See also Commonwealth v. McCoy, 962 A.2d 1160, 1168 (Pa. 2009) (noting that 
statute’s “construction also squares with the Section’s title”).  
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argument, explaining instead that they are, at most, governed by 16 P.S. § 4403. 

Simply put, Section 9728(g) cannot serve as a source of authority to impose costs 

incurred as part of the original criminal proceeding.  

However, between Gaddis and Lehman, another panel decision from this 

Court that grappled with a 2006 statutory amendment to Section 9728 took a 

contrary—and incorrect—position. See Commonwealth v. Allshouse, 924 A.2d 

1215 (Pa. Super. Ct. 2006). When Gaddis was decided, Section 9278(g) read:  

 (g) Costs, etc.—Any sheriff's costs, filing fees and costs of the county 
probation department or other appropriate governmental agency shall 
be borne by the defendant and shall be collected by the county 
probation department or other appropriate governmental agency along 
with the total amount of the judgment and remitted to the appropriate 
agencies at the time of or prior to satisfaction of judgment. 
 

Following the enactment of Act 143 of 2006 (which remains operative today), 

Section 9278(g) was altered as follows, with alterations in bold: 

(g) Costs, etc.—Any sheriff's costs, filing fees and costs of the county 
probation department, clerk of courts or other appropriate 
governmental agency, including, but not limited to, any reasonable 
administrative costs associated with the collection of restitution, 
transportation costs and other costs associated with the 
prosecution, shall be borne by the defendant and shall be collected by 
the county probation department or other appropriate governmental 
agency along with the total amount of the judgment and remitted to 
the appropriate agencies at the time of or prior to satisfaction of 
judgment. 
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While these changes expanded the scope of recoverable costs, the additional 

language did not alter the purpose of the statute: addressing costs associated with 

collecting fines, costs, and restitution.  

 Following the 2006 amendment, the Allshouse panel suggested that Gaddis 

was effectively overruled “when our General Assembly decided to amend the 

language of 42 Pa.C.S. § 9728(g) to include ‘transportation costs and other costs 

associated with the prosecution’ as express ‘costs’ within the meaning of the 

provision.” Allshouse, 924 A.2d at 1230. Notably, neither party briefed this issue in 

Allshouse.18 The Allshouse panel reasoned that those additional terms mean that 

Section 9728(g) must reach costs beyond those “associated with executing a 

money judgment from a defendant.” Id.  

 In some ways, Allshouse is correct: the revised statute now reaches certain 

costs beyond those associated with a money judgment. As is noted above, Section 

9728(g) also covers the costs associated with prosecuting contempt or probation 

violation hearings for nonpayment, as well as filing fees and other costs associated 

                                                 
18 As the Court in Allshouse noted, “the amended version of 42 Pa.C.S. § 9728(g), Costs, etc., 
was passed after appellant filed both his brief and reply brief.” Allshouse, 924 A.2d at 1230 n.29. 
Without the benefit of the adversarial process, or an opportunity for the appellant in that case to 
present any argument to explain why the as-amended § 9278(g) still applied in the same way as 
in Gaddis, the conclusion in Allshouse should not be given the same weight as Gaddis and 
Lehman. See Commonwealth v. Shaw, 770 A.2d 295, 304 (Pa. 2001) (Castille, J., dissenting) 
(explaining that our “system of jurisprudence, of course, proceeds upon the time-proven 
assumption that adversarial presentation in actual cases and controversies, rather than visceral 
reactions to academic questions discovered by the Court itself, produces the best and wisest 
decision-making”). 
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with such prosecution and collection efforts. However, if Allshouse is understood 

to stand for the proposition that the costs authorized by Section 9728(g) now reach 

actions that occur unrelated to the collection of already-imposed fines, costs, and 

restitution, the opinion is wrong and should not be followed. Gaddis is certainly 

still controlling and accurate on this point because the amendments did not change 

the structure or purpose of those costs, as the Court’s recent decision in Lehman 

indicates. When viewed in the context of the statute, there is no serious question 

that the costs in subsection (g) must be related to fulfilling the primary purpose of 

Section 9728: recouping costs associated with collections.19 A deeper analysis of 

Section 9728 supports this interpretation. 

a. If 42 Pa.C.S. § 9728(g) authorized the imposition of any costs at 
sentencing, it would at least in part be superfluous. 

 
A broader reading of Allshouse would render portions of Section 9728 as 

superfluous, which would violate basic principles of statutory construction. As is 

described above, 16 P.S. § 4403 allows the District Attorney to recover costs from 

a defendant who is convicted as a result of that prosecution. If Section 9728(g)’s 
                                                 
19 This conclusion is supported by the limited available legislative history. In Act 3 of 1996, the 
legislature added costs of the “clerk of courts” as among those recoverable through Section 
9728(g). As Representative David Mayernik explained, the purpose of the amendment—which 
streamlined procedures for the entry of a civil judgment—was to address the collection of fines, 
costs, and restitution the defendant owes as a result of sentencing. 1995 Pennsylvania House of 
Representatives Legislative Journal at 2331 (Dec. 12, 1995), 
https://www.legis.state.pa.us/WU01/LI/HJ/1995/0/19951212.pdf#page=13. The costs associated 
with that transmission are now borne by the defendant. It is this provision that authorizes billing 
Ms. Black for the DCR Civil Judgment Fee, which is why she does not contest that cost. Nothing 
in this amendment to Section 9728(g) addressed any costs incurred prior to assessment of these 
costs, however. 



31 
 

reference to “costs associated with the prosecution” encompassed costs associated 

with the underlying criminal conviction, then it would be superfluous and 

unnecessary because such costs are explicitly recoverable under 16 P.S. § 4403. 

The SCA, however, instructs that “[e]very statute shall be construed, if possible, to 

give effect to all its provisions”). 1 Pa.C.S. § 1921(a). See also Commonwealth v. 

McCoy, 962 A.2d 1160, 1168 (Pa. 2009) (“We are not permitted to ignore the 

language of a statute, nor may we deem any language to be superfluous.”); 

Commonwealth v. Velez, 51 A.3d 260, 265 (Pa. Super. Ct. 2012) (“Basic rules of 

statutory construction set forth that statutes “shall be construed, if possible, to give 

effect to all its provisions” and that the “legislature did not intend any statutory 

language to exist as mere surplusage.”).20  

The Supreme Court of Pennsylvania’s decision in Commonwealth v. 

Garzone, 34 A.3d 67 (Pa. 2012), which considered the analogue of 16 P.S. § 4403 

applicable in Philadelphia (16 P.S. § 7708), is also helpful in reaching the proper 

construction of Section 9728. The District Attorney in Garzone argued that the 

“costs of prosecution” authorized by 16 P.S. § 7708 included the salaries of the 

prosecutors who worked on the case. Id. at 69. The Court disposed of that 

argument with three main points. First, other statutes addressed prosecution 

salaries (as, here, other statutes cover at least some of the costs that would 

                                                 
20 Similarly, the fee schedule for the clerk of courts is set forth in 42 P.S. § 21061; it would be 
duplicative for Section 9728(g) to make the defendant liable for the same.  
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otherwise be set forth in Section 9278(g)). Id. at 76–77. Second, the General 

Assembly “has often been specific in conveying its intention that attorneys’ fees 

are recoverable.” Id. at 77. Here, as discussed above, the General Assembly has 

been specific about the types of court costs that are taxable on defendants, whether 

they are filing fees, costs of prosecution, or other costs that would be caught up in 

Section 9728(g) like lab costs21 or even postage22—costs that are incurred by a 

“governmental agency.” Third, the statute, being penal in nature, must be read 

narrowly and the specific costs must be “expressly identified” therein. Id. at 77. 

Yet here the only expressly authorized costs in Section 9728(g) are for costs 

incurred as part of the effort to collect fines, costs, or restitution.  

Sound principles of statutory and the Supreme Court of Pennsylvania’s 

decision in Garzone both counsel in favor of reading Allshouse narrowly, in order 

to construe Section 9728(g) in such a way that give effects to all of its provisions.  

b. Comparing 42 Pa.C.S. §§ 9721 with 9728 shows that § 9728 
does not apply at sentencing. 

 
A comparison of Section 9721 with Section 9728—both of which appear in 

the same subchapter entitled “Sentencing Alternatives”—provides further support 

for the conclusion that Section 9728 applies only after the initial conviction and 

associated fines, costs, and restitution thereof are assessed. In short, Section 9721 

                                                 
21 42 Pa.C.S. § 1725.3.  
22 42 Pa.C.S. § 1725.1(b) 
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makes a defendant liable for costs at sentencing, while the nearly identical 

language used in Section 9728 makes a defendant liable for costs imposed after 

sentencing as part of the collections effort. Act 96 of 2010 added both 42 Pa.C.S. 

§§ 9721(c.1) and 9728(b.2), which both make clear that defendants owe court 

costs, as set forth by appropriate statutes, even if a court does not explicitly order 

them. Section 9721, which is entitled “Sentencing generally,” unquestionably 

applies at sentencing, and subsection (c.1) specifically addresses liability for costs 

at the time of sentencing.23 By contrast, Section 9728(b.2) only concerns 

procedures after sentencing, but it uses nearly identical language to make 

defendant liable for these post-sentencing costs.24 Logically, and as a matter of 

statutory construction, § 9728(b.2) must mean something different than § 

9721(c.1). If both provisions intended to make defendants liable for court costs 

upon conviction and at sentencing, then Section 9728(b.2) would be duplicative 

and would have no separate meaning, raising the same superfluity issue discussed 
                                                 
23 The subsection provides: (c.1)  Mandatory payment of costs.--Notwithstanding the provisions 
of section 9728 (relating to collection of restitution, reparation, fees, costs, fines and penalties) or 
any provision of law to the contrary, in addition to the alternatives set forth in subsection (a), the 
court shall order the defendant to pay costs. In the event the court fails to issue an order for costs 
pursuant to section 9728, costs shall be imposed upon the defendant under this section. No court 
order shall be necessary for the defendant to incur liability for costs under this section. The 
provisions of this subsection do not alter the court’s discretion under Pa.R.Crim.P. No. 706(C) 
(relating to fines or costs).  
24 The subsection provides: (b.2) Mandatory payment of costs.--Notwithstanding any provision 
of law to the contrary, in the event the court fails to issue an order under subsection (a) imposing 
costs upon the defendant, the defendant shall nevertheless be liable for costs, as provided in 
section 9721(c.1), unless the court determines otherwise pursuant to Pa.R.Crim.P. No. 706(C) 
(relating to fines or costs). The absence of a court order shall not affect the applicability of the 
provisions of this section. 
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above. The only reading that avoids this problem is that the costs set forth in 

Section 9728(g)—as referenced also by § 9728(b.2)—apply those incurred by a 

defendant as a result of collecting fines, costs, and restitution. Thus, Section 

9721(c.1) makes a defendant automatically liable for costs associated with the 

underlying conviction, while Section 9728(b.2) makes defendants automatically 

liable for certain post-conviction costs associated with collection as set forth in 

Section 9728(g). 

* * * 

As the Supreme Court has explained, in a situation where two readings of a 

cost statute are “equivocal (at best), the narrower construction favoring” the 

defendant must prevail. Garzone, 34 A.3d at 75. In light of the statutory structure, 

the strict construction requires a finding—as in Commonwealth v. Gaddis, 639 

A.2d 462 (Pa. Super. Ct. 1994)—that § 9728(g) does not authorize any of the costs 

in this case because they are not costs associated with collecting fines, costs, or 

restitution.25  

 

 

                                                 
25 Even if it did authorize costs associated with sentencing, Section 9728(g) would at most only 
authorize the Department of Records – Conviction (Allegheny) costs. But note that there is 
already a civil judgment fee, the DCR Civil Judgment Fee, imposed on Ms. Black and which is 
actually associated with collecting the fines, costs, and restitution.  
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3. The long-repealed Section 64 of the Criminal Procedures Act of 
1860 cannot authorize imposition of the challenged costs.  

 
Another potential source of authority for costs that this Court sometimes 

looks to is a long-repealed statute that remains part of Pennsylvania common law. 

That repealed statute, Section 64 of the Criminal Procedure Act of 1860, the Act of 

March 31, 1860, P.L. 427, 19 P.S § 1223 (repealed) provided: 

The costs of prosecution accruing on all bills of indictments charging 
a party with felony, returned ignoramus by the grand jury, shall be 
paid by the county; and that the costs of prosecution accruing on bills 
of indictment charging a party with felony, shall, if such party be 
acquitted by the petit jury on the traverse of the same, be paid by the 
county; and in all cases of conviction of any crime, all costs shall be 
paid by the party convicted; but where such party shall have been 
discharged, according to law, without payment of costs, the costs of 
prosecution shall be paid by the county; and in cases of surety of the 
peace, the costs shall be paid by the prosecutor or the defendant, or 
jointly between them, or the county, as the court may direct. 
 

This provision was repealed in 1978 by the Judiciary Act Repealer Act (“JARA”). 

However, JARA contains a savings clause that maintains Section 64 as part of 

Pennsylvania common law. See Commonwealth v. Lehman, 201 A.3d 1279, 1284 

(Pa. 2019). In Lehman, this Court concluded that Section 64 is still part of the 

common law and analyzed it as part of its effort to determine whether defendants 

have to pay the costs of resentencing to correct an illegal sentence. Id. at 1285. 

However, because the Court decided the issue on constitutional grounds, it 

explicitly did not reach the question of whether Section 64 served as a source of 

authority to impose costs. Id. at 1283–84 (noting that it was “immaterial for 
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purposes of this decision whether costs were imposed” under Section 64). Thus, no 

court has held that Section 64 can serve as statutory authority for imposing costs 

not otherwise authorized by a current statute. 

Nor can Section 64 serve as such an authority. Although Section 64 provided 

that “in all cases of conviction of any crime, all costs shall be paid by the party 

convicted,” it does not actually authorize the imposition of any costs that are not 

otherwise set forth by statute. Section 64 is only part of Pennsylvania’s common 

law. However, this Court and the Supreme Court have both repeatedly held that 

costs can be imposed on a defendant only pursuant to a statute. See Commonwealth 

v. Coder, 415 A.2d 406, 410 (Pa. 1980). And as this Court noted in Lehman, 

Section 64 “is no longer a statute.” Lehman, 201 A.3d at 1287 n.14.26 Accordingly, 

Section 64 cannot serve as statutory authority for courts imposing costs. 

Moreover, Section 64 remains part of our common law only to the extent 

that it represents a procedural rule, not a substantive source of law. JARA’s 

savings clause only saved the procedural portions of statutes from extinction. As 

the en banc Commonwealth Court has explained, there is a “distinction between 

substantive and procedural questions for purposes of determining whether” a 

statute remains in effect under JARA. Donatucci v. Pa. Labor Relations Bd., 547 

                                                 
26 Furthermore, Pennsylvania courts have noted that no costs were recoverable at common law. 
See, e.g., Commonwealth v. Newell, 2 Pa. D. & C. 3d 613, 616 (Pa. Ct. Comm. Pleas 1976). 
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A.2d 857, 861 (Pa. Commw. Ct. 1988) (en banc).27 The JARA savings clause in 42 

P.S. § 20003 explains that the provisions repealed by the Act were “obsolete, 

unnecessary or suspended.” In place of these repealed provisions, the “[g]eneral 

rules promulgated” by the Supreme Court would instead “prescribe and provide the 

practice and procedure.” Id.28 Only if “no such general rules are in effect with 

respect to the repealed statute on the effective date of its repeal, the practice and 

procedure provided in the repealed statute shall continue in full force and effect, 

as part of the common law of the Commonwealth, until such general rules are 

promulgated.” Id. (emphasis added).  

While technical, the provision’s impact is simple: the statutes that JARA 

repealed became part of the common law only if they addressed procedural rules 

and the Supreme Court has not promulgated replacement rules (i.e. Rules of 

Criminal Procedure).29 See Ricci v. Cuisine Mgmt. Servs., Inc., 621 A.2d 163, 165 

                                                 
27 To fully understand the Commonwealth Court’s decision, it is important to note that the JARA 
savings clause codified in 42 P.S. § 20003 is actually contained in Section 3 of JARA, while 
Section 2 of JARA contained all of the repeals of existing statutes. The full text of Act 53 of 
1978 is available at the website of the Legislative Reference Bureau, 
http://www.palrb.us/pamphletlaws/19001999/1978/0/act/0053.pdf. 
28 The term “General Rules” is a term of art for procedural rules promulgated by the Supreme 
Court.  
29 This procedural-substantive divide is also consistent with the Commonwealth Court’s decision 
in Department of Public Welfare v. Joyce, 571 A.2d 536, 538 (Pa. Commw. Ct. 1990). There, a 
Rule of Civil Procedure excused DPW from paying certain fees, but a JARA-repealed statute 
excused it from even more fees. Id. That the Supreme Court’s procedural rules governed the 
filing fee issue, it makes sense that the JARA-repealed statute would remain in effect to the 
extent it had not been superseded by those rules. See also Commonwealth v. Romolini, 557 A.2d 
1073, 1079–80 (Pa. Super. Ct. 1989) (court procedural rule on the same subject invalidated the 
JARA-repealed statute).  
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(Pa. Super. Ct. 1993) (explaining that a repealed statute remains in effect under 

JARA only if “no general rule of procedure has ever been promulgated”). The 

Supreme Court of Pennsylvania is empowered to promulgate such rules by Article 

V, Section 10 of the Pennsylvania Constitution, to the extent that these rules 

neither “enlarge nor modify the substantive rights of any litigant.” Pa. Const. art V, 

§ 10. This distinction between the substantive versus procedural impact of a statute 

saved under JARA is precisely what the Commonwealth Court views as “logical 

and in keeping with JARA’s legislative scheme.” Donatucci, 547 A.2d at 861. 

If Section 64, which only remains as a part of the common law pursuant to 

JARA, were to create a liability for Ms. Black to pay any costs, it would create a 

substantive right of the Commonwealth to collect money from her. That would be 

unlawful and unconstitutional.30 Under Coder and the well-established body of 

case law in Pennsylvania, no court—including the Supreme Court through general 

rules—may impose any costs not authorized by statute. Coder, 415 A.2d at 410 

(“[A] defendant may be required to only pay costs authorized by statute.”); see 

also Commonwealth v. Houck, 335 A.2d 389, 391 (Pa. Super. Ct. 1975) (en banc) 

                                                 
30 In Commonwealth v. Larsen, 682 A.2d 783, 797 (Pa. Super. Ct. 1996), this Court seemed to 
suggest that both Section 64, as part of the common law, and 16 P.S. § 1403 (governing costs of 
prosecution) made a defendant liable for costs associated with a grand jury. The Court’s opinion 
did not address any of the issues set forth here, however—it does not even acknowledge that 
such statutes are subject to strict construction. It is best read as including the costs associated 
with the grand jury as costs of prosecution, authorized by 16 P.S. § 1403, which is how this 
Court subsequently described the decision. See Commonwealth v. Garzone, 993 A.2d 1245, 1256 
(Pa. Super. Ct. 2010), aff’d 34 A.3d 67 (explaining that it was “undisputed” in Larsen “that all of 
the costs were necessary ‘costs of prosecution,’” the term used in Section 1403). 
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(“The power and authority of the Court to place costs upon the defendant or the 

prosecutor requires statutory authority.”); Commonwealth v. Garramone, 176 A. 

263, 264 (Pa. Super Ct. 1935) (explaining that liability for court costs must derive 

from statutes, not the common law). Thus, Section 64 remains part of our common 

law only to the extent that it provides some procedural rule; it cannot serve as a 

substantive authority to impose court costs on Ms. Black here.31 

Finally, it bears noting that even if Section 64 did apply here, it merely states 

that “all costs shall be paid by the party convicted.” As this Court has explained, “it 

simply permits the taxation of costs without specifying the type of costs which may 

be taxed,” and the legislature has therefore “enacted numerous statutes permitting 

or requiring costs in certain circumstances.” Commonwealth v. Garzone, 993 A.2d 

1245, 1256 (Pa. Super. Ct. 2010), aff’d 34 A.3d 67 (Pa. 2012). There must be other 

statutes, such 16 P.S. § 1443 (governing costs of prosecution), 42 Pa.C.S. § 

1725.3(b) (establishing the Crime Lab User Fee in, or 42 Pa.C.S. § 3733(a.1) 

(authorizing collection of costs related to Judicial Computer System) setting forth 

what those actual, specific costs are. Absent the existence of another specific 

statute to authorize each of the challenged costs in this case, Section 64 would have 

no effect, even if it still provided any substantive authority. Prior to its repeal, 
                                                 
31 This Court never reached this issue in Lehman, and indeed Section 64 was not briefed by or 
argued by the parties. See Brief of Commonwealth, Commonwealth v. Lehman, 1556 MDA 
2017, 2018 WL 7349776; Brief of Lehman, Commonwealth v. Lehman, 1556 MDA 2017, 2018 
WL 7349777. In light of the discussion above, the correct analysis shows that Section 64 does 
not authorize any of these costs.  
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Section 64 only specified that a defendant must pay all of the costs otherwise set 

forth by statute.32 It did not provide any independent authority to impose costs on 

defendants not already imposed by other statutes. As discussed above, the costs at 

issue here have no independent statutory basis. Accordingly, no interpretation of 

Section 64 may make Ms. Black liable for the costs in this case.  

D. Pennsylvania law required the trial court to consider Ms. Black’s ability 
to pay costs at the time it imposed them. 

 
The trial court did not consider Ms. Black’s financial resources before it 

imposed $1,500 in court costs. By failing to do so, the trial court did not meet its 

obligations under Pa.R.Crim.P. 706(C) and 42 Pa.C.S. §§ 9721(c.1) and 9728(b.2), 

which require that the trial court consider a defendant’s ability to pay prior to 

imposing costs. At the time that this Brief is being filed, this Court is considering 

this issue en banc in Commonwealth v. Lopez, 1313 EDA 2018, and 

Commonwealth v. Gary-Ravenell, 2551 EDA 2018. The outcome of those cases 

will be binding and dispositive of this issue. Appellant raises it here to preserve the 

issue. 

The legislature has explicitly mandated that costs should be imposed only if 

the defendant is financially able to pay. 42 Pa.C.S. § 9728(b.2) explains that a 

defendant is automatically liable for costs, “unless the court determines otherwise 

                                                 
32 It predated, for example, the requirement in 16 P.S. §§ 1403, 1443, and 7708 that defendants 
must pay the costs incurred by the prosecution. 
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pursuant to Pa.R.Crim.P. No. 706(C) (relating to fines or costs).” See also 42 

Pa.C.S. § 9721(c.1) (same). Rule 706(C), in turn, provides that the Court, “in 

determining the amount and method of payment of a fine or costs shall, insofar as 

is just and practicable, consider the burden upon the defendant by reason of the 

defendant’s financial means.” Pa.R.Crim.P. 706(C) (emphasis added). This 

provision applies at sentencing, as this Court has previously explained. See, e.g., 

Commonwealth v. Martin, 335 A.2d 424 (Pa. Super. Ct. 1975) (en banc) 

(invalidating the imposition of a fine where the trial court did not determine ability 

to pay under Rule 706, previously Rule 1407);33 Commonwealth v. Mead, 446 

A.2d 971, 973 (Pa. Super. Ct. 1982) (finding that Rule 706’s predecessor, Rule 

1407, requires considering a defendant’s ability to pay at sentencing). Moreover, 

the legislative history accompanying the 2010 enactment of 42. Pa.C.S. §§ 

9721(c.1) and 9728(b.2) is explicit that the statutes were intended to ensure that 

trial courts “retain all discretion to modify or even waive costs in an appropriate 

case.” Pennsylvania House of Representatives Judiciary Committee, SB 1169 Bill 

                                                 
33 Although some recent Superior Court cases have suggested that an ability-to-pay hearing at 
sentencing is not required, see Commonwealth v. Childs, 63 A.3d 323, 326 (Pa. Super. Ct. 2013), 
Martin remains binding as it is an en banc opinion. See In the Interest of A.A., 195 A.3d 896, 909 
(Pa. 2018) (court must ignore three-judge panel opinion that conflicts with prior binding en banc 
opinion); Pa.R.A.P. 3103(b) (an “opinion of the court en banc is binding on any subsequent 
panel of the appellate court in which the decision was rendered”). Presumably, this conflict in the 
Court’s precedents will be resolved in the upcoming en banc proceeding. 
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Analysis (Sept. 15, 2010) PN 2181. Accordingly, the sentencing court should have 

considered Ms. Black’s ability to pay when imposing costs in this matter.34 

There is no dispute that Ms. Black is indigent and unable to work. She was 

run over by a car, and at the time of her sentencing was applying for Social 

Security Supplemental Security Income because she was unable to work. (R. 28a). 

Despite this, she was also attempting to care for both a minor child and an 18-year-

old. Id. These facts, particularly in combination with the fact that she is represented 

by the Office of Conflict Counsel because of her limited financial resources, 

“invite the presumption of indigence.” Commonwealth v. Eggers, 742 A.2d 174, 

176 n.1 (Pa. Super. Ct. 1999). The trial court did not dispute Ms. Black’s 

indigence, but instead denied her relief, it seems, out of a stated concern that there 
                                                 
34 Those two statutes, coupled with Rule 706(C) also give the trial court authority to waive or 
reduce costs that would otherwise be mandatory for a person with means. Each of the statutes 
that imposes costs in Ms. Black’s case must be read in pari materia with Sections 9721(c.1) and 
9728(b.2), as well as Rule 706(C), so that effect is given to each. See 1 Pa.C.S. §§ 1932–33; see 
also Lohmiller v. Weidebaugh, 469 A.2d 578, 581 (Pa. 1983) (statutes and court rules on same 
topic read in pari material). Not a single one of the individual statutes imposing costs on Ms. 
Black addresses what should occur if a court finds that he is unable to pay. None says “the court 
must impose this cost even if the defendant is too poor to pay it.” The way to give effect to all 
provisions together as a whole is that Rule 706(C) and Sections 9721(c.1) and 9728(b.2) create 
an exception so that defendants who are unable to pay can have their costs reduced or waived.  

Moreover, if there were somehow an irreconcilable difference between any of the statutes 
imposing specific court costs and Sections 9721(c.1) and 9728(b.2), those two provisions would 
prevail. Although a more specific statute generally governs over a general one, the exception to 
that rule applies when the general statute is “enacted later and it shall be the manifest intention” 
of the legislature for the more general provision to prevail. Both Sections 9721(c.1) and 
9728(b.2) apply “Notwithstanding any provision of law to the contrary.” As this Court has 
explained, such language “clearly indicates that the legislature intended to limit the application 
of prior” statutes. Commonwealth v. Smith, 544 A.2d 991, 998 (Pa. Super. Ct. 1988) (en banc). 
As a result, the legislature has ensured that trial courts have broad authority to reduce or waive 
costs for defendants who cannot afford to pay them.  
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might be many defendants with “hard luck stor[ies]” and that following the Rule’s 

requirement to consider those circumstances would lead to a “slippery slope.” (R. 

28a). The fact that there could be many defendants whose indigence requires the 

court to reduce costs at sentencing is no reason to deny Ms. Black the measure of 

justice that her circumstances, and the law, require. Imposing costs on Ms. Black 

works an unjustifiable hardship, and Pennsylvania law requires that those costs be 

waived or reduced. Accordingly, the costs should be vacated and the matter 

remanded so that the trial court can impose costs based on Ms. Black’s ability to 

pay. 

Request for Publication 
 

Pursuant to Pa.R.A.P. 3519(a), Ms. Black respectfully requests that this 

Court publish its disposition in this matter because of the substantial public 

importance of the issues raised in this appeal and because this case involves issues 

of first impression. In recent years, this Court and our Supreme Court have taken a 

renewed interest in providing clarification to trial courts on how to lawfully impose 

and collect fines and costs. For example, this Court has issued three published 

opinions addressing unlawful collections practices in Commonwealth v. Mauk, 185 

A.3d 406 (Pa. Super. Ct. 2018), Commonwealth v. Diaz, 191 A.3d 850 (Pa. Super. 

Ct. 2018), and Commonwealth v. Smetana, 191 A.3d 867 (Pa. Super. Ct. 2018). 

Additional cases, such as Commonwealth v. Hudson, 611 EDA 2019 and 
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Commonwealth v. Sneeringer, 1344 MDA 2019 are currently pending before this 

Court.  

The most effective way to avoid unlawful collections practices is to ensure 

that court costs are properly imposed in the first place, and in an amount that is 

affordable. Sitting en banc, this Court will soon address whether a defendant’s 

ability to pay must be considered at sentencing. Commonwealth v. Lopez, 1313 

EDA 2018, and Commonwealth v. Gary-Ravenell, 2551 EDA 2018. See also 

Commonwealth v. Ford, 217 A.3d 824, 828–29 (Pa. 2019) (trial courts must 

consider the defendant’s ability to pay a fine at sentencing). In light of the 

substantial number of cases addressing these matter (including additional cases 

pending before this Court and the Supreme Court), there is rather plainly a 

substantial public interest in ensuring that court costs are lawfully imposed. As is 

also addressed by the Public Defender Association of Pennsylvania, serving as 

amicus curiae, the issues raised in Ms. Black’s appeal go far beyond this individual 

case. Trial courts need clear and specific instructions on how to comply with the 

law governing court costs.  

Moreover, this case offers opportunities for this Court to rule on issues of 

first impression it has not addressed elsewhere. Whether defendants accrue liability 

for supervision fees in full at the time of sentencing, or on a monthly basis, is an 

issue of first impression, as is the question of whether the court costs imposed on 
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Ms. Black have a statutory basis. The Allegheny County courts impose these costs 

in this manner on every criminal defendant. Thus, resolution of this matter will 

provide specific—and binding—guidance to the trial court so that it does not 

repeat the same errors. The clarity and certainty that this Court is likely to shed on 

these issues weighs heavily in favor of publication.  

Conclusion 
 

The trial court made numerous errors when it imposed $1,500 in court costs 

on Ms. Black. It did not provide her a list of the costs or the total amount thereof 

and improperly; it imposed all of her probation supervision fees at once; it imposed 

illegal costs that have no statutory basis; and it imposed costs without considering 

her ability to pay. On each of these issues, Ms. Black is entitled to relief. This 

Court should vacate the court costs imposed by the trial court and remand with 

instructions so that the trial court can re-impose costs in a manner consistent with 

Pennsylvania law.35 

 

                                                 
35 Ms. Black is not requesting that this Court vacate the sentence. Court costs are “a 
reimbursement to the government for the expenses associated with the criminal prosecution” and 
are “akin to collateral consequences”; they are “not part of the criminal’s sentence but are merely 
incident to judgment.” Commonwealth v. Rivera, 95 A.3d 913, 916-17 (Pa. Super. Ct. 2014). See 
also Commonwealth v. Giaccio, 202 A.2d 55, 58 (Pa. 1964), reversed on other grounds, 382 
U.S. 399 (explaining that “the imposition “of costs is not part of any penalty imposed” and not 
part of the sentence). Thus, this Court can and should vacate the order imposing costs, but it need 
not vacate the sentence and send this back for resentencing.  
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P R O C E E D I N G S

- - -

(In Open Court)

- - -

May 21, 2019 

- - -

(Witnesses were sworn.)  

THE COURT:  How old are you?  

THE DEFENDANT:  26. 

THE COURT:  How far have you gone in 

school?  

THE DEFENDANT:  Graduated.  

THE COURT:  Were you on probation or 

parole when you committed this crime?  

THE DEFENDANT:  Yes. 

THE COURT:  Do you understand this 

would constitute a violation of your 

probation or parole and subject you to a 

sentence above and beyond what happens 

today?  And knowing that, do you still 

wish to plead guilty?  

THE DEFENDANT:  Yes. 

THE COURT:  Any amendments, 

Mr. Joyce?  

MR. JOYCE:  Yes, Your Honor.  As the 
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defendant has agreed to plead guilty to 

Count -- pardon me.  The Commonwealth 

moves to amend Count 1 retail theft to a 

misdemeanor in the first degree.  The 

defendant has agreed to plead guilty to 

the amended Count 1.  

Commonwealth moves to withdraw 

Counts 2, 3 and 4.  And there is a 

proposed sentencing agreement of 

probation to be set by Your Honor.

THE COURT:  All right?  Which judge 

has you on probation?

THE DEFENDANT:  I can't remember --

THE COURT:  I couldn't hear you.

THE DEFENDANT:  I can't remember the 

judge. 

THE COURT:  All right.  They're 

recommending 12 months' probation, 

restitution in the amount of $121, joint 

and several with respect to you and 

Shanoya Hart and responsible for cost 

costs.  Good luck.  

MS. RUGGERIO:  Your Honor, did you 

waive court costs?  

THE COURT:  No, I did not. 
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MS. RUGGERIO:  If I may just add 

something on the record.  So Ms. Black 

takes care of her 6-year-old daughter 

and her 18-year-old sister.  

She was run over by a car and is now 

seeking disability.  She's unable to 

work.  She also has fines from her DUI 

case that she had.  It is very difficult 

for her to even come up with payments 

for that.  I would ask the Court to 

consider, because of her circumstances 

of not being able to work, to consider 

waiving court cost. 

THE COURT:  It's a slippery slope.  

Nope.  I'd have to hear every hard luck 

story.  I'm not going to do it.  I made 

a determination early on I don't waive 

court costs. 

(Proceedings concluded.)
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C E R T I F I C A T E

COMMONWEALTH OF PENNSYLVANIA )

    )  SS:

COUNTY OF ALLEGHENY          ) 

     I, Michelle Lee Maglicco, do hereby certify 

that the evidence and proceedings are contained 

accurately in the machine shorthand notes taken by me at 

the trial of the within cause, and that the same were 

transcribed under my supervision and direction, and that 

this is a correct transcript of the same.  

___________________________ 
                                     

Michelle Lee Maglicco
Official Court Reporter
Court of Common Pleas  
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